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Editorial foreword

The editorial board is pleased to present the 12t volume of the Yearbook of
Antitrust and Regulatory Studies (YARS 2015, 8(12)). It contains contributions
presented during the International Conference entitled ‘Harmonisation of
Private Antitrust Enforcement: A Central and Eastern European Perspective’.
The conference was organised by the Faculty of Law of the University of
Biatystok and the Centre for Antitrust and Regulatory Studies of the
University of Warsaw (CARS). It was held on 2-4 July 2015 in Suprasl. It is
the organisers’ intention for both the conference itself and the publication of
its papers to contribute to the discussion on private antitrust enforcement.
The conference provided a forum for a range of contributors from Central
and Eastern Europe to present their approaches to the harmonisation of
private antitrust enforcement. As a result, and continuing the tradition set
by YARS in 2013, the research papers published in the current volume focus
not only on the Polish competition law regime but also present the national
competition laws of other CEE countries.

The current volume is dedicated to a whole spectrum of topics relating, in
particular, to the Damages Directive (Directive 2014/104/EU of the European
Parliament and of the Council of 26 November 2014 on certain rules governing
actions for damages under national law for infringements of the competition
law provisions of the Member States and of the European Union). Much
emphasis is devoted to difficulties in transposing the Directive into national
legislation of EU Member States, which represent various legal traditions and
cultures. The organisers of the conference wanted to actively engage in the
vital discussion on this topic. This refers both to substantive and procedural
issues, as well as private antitrust enforcement from the perspective of
consumer interests.

This last issue raises the question of collective consumer redress in antitrust
cases (including, in particular, legal standing and financing, as well as the
opt-in vs. opt-out model). This aspect of the debate is analysed in the guest
article by S.O. Pais, which opens the current volume of YARS, as well as in
the article written by K.J. Cseres.

VOL. 2015, 8(12)



6 EDITORIAL FOREWORD

Two papers focus on the scope of the Damages Directive. The first
specifically concerns the scope of civil liability for antitrust damages
(A. Jurkowska-Gomutka), the second focuses on those issues which received
too little attention in the Directive (A. Piszcz). Procedural challenges are
discussed with reference to the disclosure of documents (A. Gali¢) and access
to documents (V. Butorac Malnar), including access to the files of competition
authorities (A. Gulinska). One of the papers refers to the consensual approach
to antitrust enforcement (R. Moisejevas). Included in the ‘Articles’ section
of this YARS volume are also national reports from the four CEE countries
represented at the conference — Ukraine (A. Gerasymenko and N. Mazaraki),
Georgia (Z. Gvelesiani), Lithuania (R.A. Stanikunas and A. Burinskas) and
Slovakia (O. Blazo).

Aside from the above research papers, the current volume of YARS contains
also a number of conference reports. They cover: (i) ‘Private Enforcement
of Competition Law. Key Lessons from Recent International Developments’
(London, 5-6 March 2015), (ii) ‘Abuse Regulation in Competition Law:
Past, Present and Future. 10th Annual ASCOLA’ (Tokyo, 21-23 May 2015),
(iii) ‘International Conference on the Harmonisation of Private Antitrust
Enforcement: A Central and Eastern European Perspective’ (Suprasl, 2—4 July
2015), (iv) “2nd International PhD Students Seminar. Competition Law in
Portugal and Poland’ (Bialystok, 1 July 2015), (v) The First Polish Competition
Law Congress (Warsaw, 13-15 April 2015). The current volume of YARS
concludes with the CARS Activity Report 2013-2014.

I end this brief editorial note with expressions of deep gratitude. I wish
to first thank the members of the Conference Organising Committee, in
particular Prof. Cezary Kosikowski and Prof. Tadeusz Skoczny, for all their
support. I offer thanks to the authors and various anonymous reviewers who
willingly gave their time and expertise to contribute to the current volume.
Finally, I would like to acknowledge the financial support of the Dean of the
Faculty of Law, University of Biatystok — Prof. Emil Plywaczewski — which
allowed us to publish this volume.

Biatystok, 27 October 2015

Anna Piszcz
YARS Volume Editor
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G UEST ARTTICTULE

Private Antitrust Enforcement: A New Era for Collective Redress?
by

Sofia Oliveira Pais”

CONTENTS
I.  Introduction
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2. Opt-in vs. opt-out models
3. Funding
4. Cross-border mass disputes
III. The new Belgian and British laws on consumer collective redress
IV. The experience of collective redress in Portugal: the Popular Action
V. Conclusions

Abstract

It will be argued in this article that the EU Recommendation on common principles
for collective redress might have limited impact on the field of competition law due
to: several uncertainties regarding the legal standing in class actions; difficulties in
their funding; and the risk of forum shopping with cross-border actions. Neverthe-
less, Belgium and Great Britain have recently introduced class actions into their
national legal systems and addressed some of the difficulties which other Member
States were experiencing already. It will also be suggested that the Portuguese
model — the ‘Popular Action’ — and recent Portuguese practice may be considered
an interesting example to follow in order to overcome some of the identified obsta-
cles to private antitrust enforcement.

* Professor of Law, Faculty of Law, Catholic University of Portugal, Jean Monnet Chair,
Researcher and Coordinator of the Catolica Research Centre for the Future of Law (Porto,
Portugal); e-mail: sofiaopais@gmail.com.
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12 SOFIA OLIVEIRA PAIS

Résumeé

Dans cet article nous soutenons I’avis que la Recommandation de 1’Union
européenne relative a des principes communs applicables aux mécanismes de
recours collectif pourrait avoir un impact limité sur le domaine du droit de la
concurrence, en raison de plusieurs incertitudes concernant la qualité & agir dans
I’action de groupe, les difficultés de leur financement et le risque de forum shopping
dans le cas des actions transfrontali¢res. Néanmoins, la Belgique et le Royaume-
Uni ont récemment introduit dans leurs lois nationales des actions de groupes
et ont répondu aux certaines difficultés qui étaient déja vécue par d’autres Etats
membres. Nous soutenons aussi ’avis que le mod¢le portugais — Action Populaire
— et la pratique récente des actions collectives au Portugal, peuvent étre considérés
comme des exemples intéressants a suivre afin de surmonter certains obstacles a
’application privée du droit de la concurrence.

Key words: Recommendation 2013/396/EU; collective redress mechanisms; legal
standing; funding; forum shopping; popular action.

JEL: K23; K42.

I. Introduction

The European Parliament and the Council adopted on 26 November 2014 a
Directive on certain rules governing actions for damages under national law for
infringements of the competition law! (hereafter, Damages Directive), which
might have significant impact in the 28 Member States even if the EU is still far
from US experiences where private antitrust enforcement represents more than
90% of all antitrust cases®. Even so, with the introduction of the new Directive,
another step has been taken in order to increase the relevance of private
antitrust enforcement as a complementary tool to its public enforcement?, which

I Directive 2014/104/EU of the European Parliament and of the Council of 26 November
2014 on certain rules governing actions for damages under national law for infringements of
the competition law provisions of the Member States and of the European Union (OJ L 349,
05.12.2014, p. 1).

2 See R.H. Lande, ‘Benefits of private enforcement: empirical background’ [in:] A. Foer,
J. Cuneo (eds.), The International Handbook on Private Enforcement of Competition Law,
Edward Elgar Publishing, 2012, p. 34.

3 The Directive will not be addressed here which nevertheless be welcomed as a significant
milestone to achieving a more effective enforcement of EU antitrust rules: by giving victims
apparently easier access to evidence and more time to make their claims, but also by preserving
the attractiveness of leniency and settlement programmes.
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PRIVATE ANTITRUST ENFORCEMENT... 13

still plays the lead in the EU%. Yet the Directive does not require Member States
to introduce collective redress mechanisms for the enforcement of Articles 101
and 102 TFEU, even if both Member States and consumers recognize that
collective redress is a necessary solution in this context. In fact, a recent survey by
Eurobarometer shows that almost 80% of European consumers would be more
willing to go to court if collective redress procedures were available (because
they would not have to carry the risk and litigation costs alone)’. This survey
confirms also the explanation given by the European Court of Human Rights
(hereafter, ECHR) in Gorraiz Lizarraga and others v. Spain witch stated that ‘in
modern-day societies, when citizens are confronted with particularly complex
administrative decisions, recourse to collective bodies such as associations
is one of the accessible means, sometimes the only means available to them
whereby they can defend their particular interests effectively’®. On the other
hand, several Member States have recently introduced class actions into their
national laws, confirming the urgent need for such mechanisms for effective
private enforcement of competition law.

In the EU, the problem of collective redress was addressed with non-binding
acts — a fact that may limit the success of such solutions. These included
the European Commission Recommendation 2013/396/EU of 11 June 2013
on common principles for injunctive and compensatory collective redress
mechanism in the Member States, concerning violations of rights granted
under Union Law’ (hereafter, Recommendation). The Recommendation
was accompanied by a Communication to the European Parliament and the
Council ‘Towards a European Horizontal Framework for Collective Redress™®.
According to the European Commission (hereafter, EC or Commission),
EU Member States should implement the principles set forth in this
Recommendation into their national collective redress systems by 26 July
2015°. On the basis of information and data that must be provided by Member

4 Another alternative to private enforcement is public compensation. According to Ezrachi
and Ioannidou, public compensation ‘would enable competition authorities to award a certain
form of compensation alongside the imposed fine following a public investigation’. Public
compensation in the course of public investigation could, therefore, facilitate compensation,
increase deterrence and encourage greater consumer involvement. The authors sustain that
public compensation should be considered as another remedy (in addition to fines) and should
be formalized. Cf. A. Ezrachi, M. loannidou, ‘Public Compensation as a Complementary
Mechanism to Damages Actions: From Policy Justifications to Formal Implementation’ (2012)
3(6) Journal of European Competition Law & Practice 536-537.

5 Flash Eurobarometer 299, Consumer Attitudes Towards Cross-Border Trade and Consumer
Protection, http://ec.europa.eu/public_opinion/flash/fl_299_en.pdf (accessed 8 April 2014).

¢ Cf. Gorraiz Lizarraga and others v. Spain, App no 62543/00, ECHR 2004-II1, para. 38.

7 0J L 201, 26.07.2013, p. 60 (hereafter, the Recommendation).

8 COM (2013) 401/2.

9 Recommendation, point 38.
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14 SOFIA OLIVEIRA PAIS

States, the EC will assess the implementation of the Recommendation by
26 July 2017 at the latest!©.

The Recommendation applies not only to collective redress mechanisms
in consumer law but also to procedures in a wide variety of EU law fields,
including competition and environmental laws as well as data protection and
financial services. The Recommendation is applicable to both judicial and
out-of-court collective redress measures which should be fair, equitable, timely
and not excessively expensive. Its aim is to promote an efficient justice system
that will contribute to European growth!l.

This article will focus mainly on antitrust class actions before courts,
highlighting some of the gaps and difficulties in the implementation of the
principles mentioned in the Recommendation. Furthermore, it will be shown
that a new era in collective redress is arising with the recent introduction of
new rules on class actions in some national legal systems. It will be suggested
finally that Portuguese experiences in this domain might be relevant to other
Member States also.

II. The European Recommendation 2013/396/EU of 11 June 2013
1. General remarks

The Recommendation ‘aims to ensure a coherent horizontal approach to
collective redress in the European Union without harmonising Member States
systems’, improving access to justice while ensuring appropriate procedural
guarantees to avoid abusive litigation!2. As Vice-President Viviane Reding
explained: ‘Member States have very different legal traditions in collective
redress and the Commission wants to respect these. Our initiative aims to
bring more coherence when EU law is at stake’!.

10 Recommendation, point 41.

1 Translated into an economic perspective, this means the increase of European social
welfare, ‘including consumer and producer surplus’; cf. G. Barker, B.P. Freyens, ‘The Economics
of European Commission’s Recommendation on Collective Redress’ [in:] E. Lein, D. Fairgrieve,
M. Otero Crespo, V. Smith (eds.), Collective Redress in Europe — Why and How?, British Institute
of International and Comparative Law 2015, p. 5.

12 Recommendation; cf. http://europa.eu/rapid/press-release_IP-13-524_en.htm. Collective
redress is a ‘procedural mechanism that allows, for reasons of procedural economy and/or
efficiency of enforcement, many similar claims to be bundled into a single court action’. Cf.
COM (2013) 401 final, para. 12.

13 Tbidem.
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At the end of the public consultation process launched in 2011, and in
light of the 2012 resolution of the European Parliament!4, the EC was well
aware of the risk of abuses involving class actions seen on the other side of
the Atlantic'®. The solutions adopted in the Recommendation reflect such
knowledge and try to avoid that risk, overcoming Member States’ opposition
regarding collective redress, particularly the opt-out model'®. Even so, several
difficulties and uncertainties remain. It will be shown that the main problems
lie in the apparent ineffectiveness of the opt-in model; encumbrances in the
implementation of due process guarantees (such as the right to be heard and
the adequate representation of the group); difficulties to fund class actions
and; uncertainties in cross-border mass claims. Member States must thus still
face the challenge of finding reasonable solutions to these problems while
achieving the right balance between an effective system (that facilitates access
to justice in antitrust cases regarding low value damages claims) and the need
to avoid speculative claims.

2. Opt-in vs. opt-out models

One of the main concerns in collective redress relates to the legal standing
necessary to bring a collective action. In the opt-out model, the resulting court
decision is binding on everyone that did not opt-out. This solution can increase
the effectiveness of this mechanism as it overcomes the passive nature of
victims of antitrust infringement as well as the fact that antitrust claims are
usually of small value (a fact that discourages access to courts in light of the
hard work and large legal expenses involved!?).

Nevertheless, the Commission favours the opt-in model where the
judgement is only binding for those who opted-in. The EC argues that this

14 Cf. COM SEC (2011) 173 and the Resolution of the European Parliament of 2 February
2012, 2011/2089 (INT).

15 The solution to set aside the US model was also sustained by several authors; see, for
instance, L.A. Willet, ‘U.S. Style Class Actions in Europe: A Growing Threat’ (2005) 9(6)
Briefly 9. On the other hand, refusing the view that the USA model leads necessarily to abuses
cf. I. Tzankova, D. Hensler, ‘Collective Settlements in the Netherlands: Some Empirical
Observations’ [in:] A. Stadler, C. Hodges (eds.), Resolving Mass Disputes: ADR and Settlement
of Mass Claims, Edward Elgar, 2013, p. 91 ff.

16 Tt has been suggested that, in France, the principle 7nul ne plaide par procureur’ (no one
shall plead by proxy) is part of the concept of ‘ordre public’ and would prevent the opt-out
model; cf. E. Werlauff, ‘Class Action and Class Settlement in a European Perspective’ (2013)
24 European Business Law Review 177.

17 Providing a detailed analysis of this issue, cf. S.0. Pais, A. Piszcz, ‘Package on Actions
for Damages Based on Breaches of EU Competition Rules: Can One Size Fit All?’ (2014)
7(10) YARS 209.
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16 SOFIA OLIVEIRA PAIS

solution is compatible with the legal traditions of EU Member States, for
instance the Italian solution!®, it avoids litigation abuses and respects the
freedom of potential claimants whether to take part in the action or not!?. In
fact, the principle of party disposition, which is the right to bring an action
before the court as well as to end it, still underlies the procedural traditions
of most civil laws in EU member States. Opt-out proceedings should thus only
be allowed when Member States can prove that they are superior to the opt-in
model (justified by ‘reasons of sound administration of justice’®), namely for
claims which are not expected to be fulfilled in individual proceedings because
of their small amount?!.

Although the concerns of the EC should be considered relevant, other
safeguards can be introduced at national level in order to avoid abusive
litigation. Establishing the notion of a ‘preliminary assessment’ of the claim
by national judges, or introducing the ‘loser pays’ principle, are among the
solutions that will be shown to clearly reduce obstacles to collective redress
mechanisms in competition procedures.

On the other hand, existing Member States’ experiences show that the opt-in
model is not very effective. The JJIB Sports case?* provides a paradigmatic
example here which involved the Consumer Organizations ‘Which?’ that
brought a class action on behalf of 130 individual consumers, despite the fact
that it was estimated that two million consumers were actually affected by
the contested practice. The same is true for the UCF Que Choisir case?? that
concerns a follow-on action brought forward by a French consumer association
claiming damages from a cartel involving three mobile operators. The French
Competition Authority estimated in its own investigation that the cartel could
have had a negative impact on almost 20 million consumers, but only around

18 Tn Ttaly, Article 140-bis of the Consumer Code allows opt-in class actions, which provide
for a ‘preliminary judicial filter’: an action will be declared inadmissible when (i) it is clearly
unfounded; (ii) the plaintiff has a conflict of interest; (iii) the interests are not identical or
similar; (iv) the plaintiff is not able to adequately protect the interests of the class. On this topic,
cf. C. Tesauro, D. Ruggiero, ‘Private Damage Actions Related to European Competition Law
in Italy’ (2010) 1(6) Journal of European Competition Law & Practice 514-521.

19 EC, White Paper on Damages Actions for Breach of the EC antitrust rules, COM (2008)
165, 2.4.2008; see also Commission Staff Working Paper, SEC (2008) 404, 2.4.2008 (hereafter,
Commission Staff Working Paper).

20 Recommendation, point 21.

21 Cf. D. Panagiotis, L. Tzakas, ‘Effective Collective Redress in Antitrust and Consumer
Protection Matters: a Panacea or a Chimera?’ (2011) 48 Common Market Law Review 1125.

22 Price-fixing of replica football kit (Case CP/0871/01), OFT Decision CA98/06/2003 of 1
August 2003.

2 Cited by P. Buccirossi, M. Carpagnano, ‘Is it Time for the European Union to Legislate
in the Field of Collective Redress in Antitrust (and how)?’ (2013) 4(1) Journal of European
Competition Law & Practice 5.
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12,000 consumers joined the private action. The choice of the opt-in model
should, therefore, be reconsidered at least in 2017 when the Recommendation
is due for review.

Another matter that needs clarification concerns due process guarantees
such as legal standing in representative actions and the right of victims to be
heard, particularly in the opt-out model. In certain types of collective actions
(such as group actions), the action can be brought jointly by those who claim
to have suffered harm. However, in the case of a representative action, the
Recommendation states that the legal standing to bring such an action should
be limited to ad hoc certified entities, designated representative entities which
fulfil certain legal criteria, or to public authorities. The question is: which
criteria? Should legal standing be conferred only to consumer organizations?
What about foreign representative entities? Should they have legal standing?

Although the Recommendation does not answer all those questions,
it refers to certain conditions that the representative entity should meet:
‘(a) a representative entity should have a non-profit making character;
(b) there should be a direct relationship between the main objectives of the
entity and the rights granted under Union law that are claimed to have been
violated in respect of which the action is brought; and (c) the entity should
have sufficient capacity in terms of financial resources, human resources, and
legal expertise, to represent multiple claimants acting in their best interest’?4.

It has been discussed whether these requirements apply to ad hoc certified
foreign representative entities, as they are not clearly mentioned in the text
of the Recommendation. In fact, it has been argued that points 4 and 6 of
the Recommendation distinguish between ‘entities which have been officially
designated in advance’ and ‘entities which have been certified on an ad hoc basis
by a Member State’s national authorities or courts for a particular representative
action’ and for cross-border situations. Still, point 18 of the Recommendation
only considers the first type?. Does this mean that entities certified on an ad
hoc basis for a particular representative action in one Member State cannot act
in another State? Taking into account the spirit of the Recommendation and the
need to assure efficient collective redress mechanisms, ad hoc certified foreign
representative entities should also have legal standing?.

24 Recommendation, recitals 17, 18, 21 and point 63

25 Cf. Statement of the European Law Institute on Collective Redress and Competition
Damages Claims (hereafter, Statement ELI), at p. 15; http://www.europeanlawinstitute.
eu/fileadmin/user_upload/p_eli/Projects/S-5-2014_Statement_on_Collective_Redress_and_
Competition_Damages_Claims.pdf (access 01.05.2015).

26 Ad hoc certification of representative entities in the context of class actions might also
require, as it has been pointed out, ‘training programmes’ for judges who will be deciding on
those claims, cf. Statement ELI, p. 15-16.
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Finally, as far as the right to be heard in the opt-out model is concerned,
dissemination of information is considered vital to avoid the risk of individuals
being bound by the court decision without being aware of it. Problems arise
when the identity of the victims is not known and notification is not possible.
In the Netherlands, for instance, it is the Court of Appeal of Amsterdam
that is competent to approve group settlements in this kind of actions and
it makes significant efforts to ensure that potential victims are informed of
class actions. In the Shell case, for example, ‘110,000 letters in 22 languages
were sent to shareholders in 105 countries, and announcements were made
via 44 newspapers throughout the world’?’. A problem arises in situations
where a personal notice (by post or email) is not possible because victims are
unknown or costs thereof are excessive. It has been suggested that a national
or European registration system for class actions should be implemented
as it could contribute to solving this issue?s. The problem here is that this
reasonable solution does not yet exist, be it in all Member States or at the
European level. For the time being, national courts should thus have the
discretion to fix other solutions to ensure that an individual is aware of his/
her possibility to opt-out.

3. Funding

Funding is another key problem of class actions. In these types of actions, the
value of the individual claims is usually low, while access to courts is expensive
and time consuming. It is a priority to find solutions to the issue of how to
fund such actions, besides the use of the victims’ own resources. One of the
interesting choices here is the creation of special funds, either through the use
of crowdfunding ‘based on the solicitation of multiple voluntary contributions
of small amounts’®, or through donations from successful litigants to fund
future class actions.

It has also been proposed to use State resources in this context, such as
state legal aid. The problem with public resources, particularly considering
the 2008 financial crisis, is that they are usually very limited and will only
address people with very limited (or without) resources of their own. As a
matter of fact, national requirements concerning the use of legal aid are strict,

27 R. Hermans, J. de Bie Leuveling Tjeenk, ‘International Class Action Settlements in
the Netherlands since Converium’ [in:] The International Comparative Legal Guide to Class &
Group Actions 2015, p. 5, cf. http://www.debrauw.com/wp-content/uploads/NEWS%20-%20
PUBLICATIONS/ICLG-Class-Action-15-Chapter-2.pdf (access 31.08.2015).

28 Point 35 of the Recommendation. Cf. Statement ELI, p. 16.

2 Ibidem.
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and usually do not apply to Small and Medium Sized Enterprises (hereafter,
SMEs) and to cross-border claims®.

An alternative solution might be the use of lawyers’ contingency fees (which
include preparation of the claim, representation in court and gathering of
evidence; those fees are calculated as a % of the awarded compensation).
Yet the EC does not support this option, and neither does a meaningful
number of Member States who fear the risk of abusive and frivolous claims
as well as the risk of conflicting interests of lawyers and their clients (for
instance, whether or not to settle more quickly for a lower amount)3!. Actually,
according to the Recommendation: “The Member States should ensure that
the lawyers’ remuneration and the method by which it is calculated do not
create any incentive to litigation that is unnecessary from the point of view
of the interest of any of the parties™? and ‘Member States that exceptionally
allow for contingency fees should provide for appropriate national regulation
of those fees in collective redress cases, taking into account in particular the
right to full compensation of the members of the claimant party’33. Although
the risk of abusive claims should not be underestimated, it can be reduced
with the ‘loser pays’ rule that exists in an important number of Member States.
Avoiding contingency fees, as suggested by the EC, can thus represent a
potentially significant barrier to full compensation. Contingency fees should,
therefore, be considered a useful solution, provided certain safeguards are
also introduced.

Third party funding is another solution worth noting despite the fact that
the Recommendation does not clarify this concept and only requires that
funding-entities do not influence procedural decisions or settlements. Third
party funding is usually considered to be a practice where a 3™ party (not
a party to the actual proceedings) offers financial support to a claimant in
order to cover his/her litigation expenses. The 3 party receives in return a
given % of the victim’s indemnity if the claim is successful, or nothing if the
case is lost. As it has been pointed out, ‘the logic is similar to the US-style
contingency fee scheme, except that the funds come from a third party and
not from the plaintiff’s lawyer’, allowing the victim to file the claim and, in
turn, improving access to justice as well as the deterrence effect®. Several

30 Cf. Statement ELI, p. 33.

31 PT. Hurst, ‘Thoughts on the American rule and contingency fees’ (2012) 2 European
Business Law Review 35.

32 Recommendation, points 29, 30.

3 Recommendation, point 30.

34 M. Morpurgo,A Comparative Legal and Economic Approach to Third-Party Litigation
Funding’, (2011) 19 Cardozo Journal of International and Comparative Law 343, apud O. Cojo
Manuel, ‘Third-Party Litigation Funding: Current State of Affairs and Prospects for Its Further
Development in Spain’ (2014) 3 European Review of Private Law, 441, 443.
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doubts arise, however, concerning the frontiers of this concept. For instance,
which litigation decisions can be taken by the ‘funders’ without turning the
funder agreement into an assignment agreement?3 Should insurance for
legal expenses (before the event) be included in the concept?3® What about
individual member contributions or donations?

This is not the place to study in detail all of these situations. However, it is
important to stress that the key element of the 3 party funding concept should
be that the latter does not own the claim and it is not a ‘party’ to the actual
proceeding, and may lie with the court fixing the guidelines on this issue3’.

4. Cross border mass disputes

The Recommendation suggests that Member States should ensure that
where cross-border mass disputes emerge ‘a single collective action in a
single forum is not prevented by national rules on admissibility or standing
of the foreign groups of claimants or the representative entities originating
from other national legal systems™8. Therefore, it is possible that parallel
actions against the same infringer on behalf of different groups of victims
may emerge in courts of different Member States. However, the risk
of forum shopping (and it is interesting to compare the solutions of the

35 See, however, the ‘Austrian model of group litigation” (an opt-in model) where potential
claimants assign their claims to a consumer association; cf. Statement ELI, p. 6.

36 Insurance for legal expenses must take into account the Eshig case, C-199/08, ECR
1-82, 95 which concerns an Austrian national who, together with thousands of other investors,
invested money in companies which became insolvent, and sought an assurance from UNIQA
to cover legal expenses taken by lawyers chosen by him. The Court of Justice ruled that
Article 4(1)(a) of Council Directive 87/344/EEC of 22 June 1987 (on the coordination of
laws, regulations and administrative provisions relating to legal expenses insurance) must be
interpreted as not permitting the legal expenses insurer to reserve to itself the right to select
the legal representative of all the insured persons concerned, where a large number of insured
persons suffer losses, as a result of the same event (no. 70). With this decision, insurers may
choose to exclude those actions from their insurance or may try to force settlements in order
to swiftly end the case.

37 In addition, for cases of private 3™ party funding of compensatory collective redress, the
Recommendation says that it is prohibited ‘to base remuneration given to or interest charged
by the fund provider on the amount of the settlement reached or the compensation awarded
unless that funding arrangement is regulated by a public authority to ensure the interests of
the parties’ (point 32). Importantly however, the assignment of claims is not easily allowed
in all Member States (hereafter, MSs) (in fact, ‘funder becomes owner of the claims and the
action is no longer representative’; cf. Statement ELI, at p. 56 and http://www.justiz.nrw.de/
nrwe/lgs/duesseldorf/lg_duesseldorf/j2013/37_O_200_09_Kart_U_Urteil_20131217.html (access
01.06.2015).

38 Recommendation, point 17.
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Recommendation with those of the Injunction Directive?, as it has been pointed
out)® and parallel actions have not been addressed by EU institutions yet.
For instance, can Article 6 of the Brussels I Regulation*! be applied, which
allows claimants to sue several defendants in the Member States (as long as
claims are closely connected and there is a risk of conflicting decisions), to
the situation where several victims intend to sue the same defendant? What
about the risk of conflicting decisions in the case of parallel actions? Or the

3 Directive 98/27/EC of the European Parliament and of the Council of 19 May 1998 on
injunctions for the protection of consumers’ interests, OJ L 166, 11.6.1998, p. 51. To discuss the
Directive, see I. Benohr, ‘Collective Redress in the Field of European Consumer Law’ (2014)
41(3) Legal Issues of Economic Integration 248. In the beginning, only traditional areas were
covered by the Directive such as consumer law, travel packages and contracts negotiated away
from business premises, and certain practices such as unfair terms and misleading advertising.
However, sale of consumer goods and associated guarantees, electronic commerce, distance
marketing of consumer financial services, and unfair business-to-consumer commercial practices
in the internal market were also included in 2009 with Directive 2009/22/EC of 23 April 2009
on injunctions for the protection of consumers’ interests (OJ L 110, 010.5.2009, p. 30). The
Directive may lead to the prohibition of an infringement and the imposition of fines, but it
does not allow the award of damages. As already mentioned, this issue was addressed in the
Consumer Policy strategy of 2007-2013 and the EC (DG SANCO) launched a public consultation
on collective consumer redress which led to the Green Paper on Consumer Collective Redress
(2008). In 2011, DG Competition, DG SANCO and DG Justice issued a joint consultation
paper on collective redress which produced the European Parliament Resolution of 2012 and
the Recommendation of 2013.

40" As it has already been explained — Statement ELI, p. 37 — according to article 4 of the
Injunctive Directive, each Member State shall take the necessary measures to ensure that,
in the event of an infringement originating in that Member State, any qualified entity from
another Member State where the interests protected by that qualified entity are affected by
the infringement, may seize the court or administrative authority referred to in Article 2, on
presentation of the list provided for in paragraph 3; while point 18 of the Recommendation
invites MSs to accept the legal standing of foreign representative entities in other circumstances:
if in a cross-border mass claims, the infringement has its origin in one MS (normally the
place where the infringer is domiciled) but causes harm to consumers in other MSs, the
Recommendation asks all MSs, having jurisdiction over the case to accept the legal standing
of particular representative entities from other MSs. This solution favours forum shopping.
Claimants will search which jurisdiction offers better instruments of collective redress such as
out of court settlements binding (as it happens in Dutch law).

4 Council Regulation (EC) 44/2001 of 22 December 2000 on jurisdiction and the recognition
and enforcement of judgments in civil and commercial matters, OJ L 12, 16.01.2001, p. 1,
recasted with Regulation 1215/2012/EU of the Parliament and of the Council of 12.12.2012 on
jurisdiction and the recognition and enforcement of judgements in civil and commercial matters,
which entered into force on 01.01.2015, OJ L 351, 20.12.2012, p. 1 (hereafter, Brussels I Recast
Regulation). With this Regulation, the geographical scope of Section 4 of Chapter I changed.
Under Regulation 44/2001, that section applied only if the defendant was domiciled in a MS;
according to Regulation 1215/2012/EU the section is applicable regardless of the defendant’s
domicile. The aim is to ensure protection for EU consumers.
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risk of overcompensation (multiple recoveries of the same harm)? A specific
solutions for anticompetitive practices causing damages in the territories of
different States needed?

In the absence of specific rules for class actions concerning antitrust
infringements, in tort cases if victims suffer damages in different States and
at a different time, only the court of the defendant or the court where the
harmful event occurred*? will have jurisdiction to decide the case*3. Moreover,
the court must have jurisdiction over all the absent claimants.

The Amsterdam Court of Appeal applied Article 6(1) (now Article 8(1) of
the Brussels I Recast Regulation) to establish Dutch jurisdiction over foreign
tort victims who do not reside in the Netherlands; it is sufficient that one
of the ‘interested parties’ resides there. This approach, as well as the use of
Article 5(1) (now Article 7(1) of the Brussels I Recast Regulation) by the
Dutch court, has, however, been criticized particularly due to the preclusive
effect of settlement under Dutch WCAM proceedings**.

It has been argued that Brussels I Regulation is not adequate to solve
the problems of collective redress* (it was mainly conceived for two-party
proceedings), or at least that specific solutions should be built into the existing
legal framework?*. On the other hand, it has also been suggested*’ to apply
the law of the defendant’s domicile or the law of the Member State where
the majority of victims reside, in other words, to apply the ‘principle of the

42 That is to say, the place where the ‘illegal’ act was committed or the place of injury or damage.

43 Articles 2 and 5 of Regulation Brussels I 44/2001 (now articles 4 and 7(2), Brussels I
Recast Regulation).

4 As A. Stadler mentions, cf. “The Commission’s Recommendation on Common Principles
of Collective Redress and Private International Law’ [in:] E. Lein, D. Fairgrieve, M. Otero
Crespo, V. Smith (eds.), op. cit., p. 242-246, the Dutch law (WCAM) allows the parties to
negotiate an out-of-court settlement and, if the Amsterdam court approves the settlement,
‘interested parties’ (liable party and representative entity) will be legally bound and cannot sue
the liable party, which can be problematic in the opt-out model.

45 B. Hess, ‘Cross-border Collective Litigation and the Regulation Brussels I’ (2010) 30
Praxis Des Internationalen Private Und Verfahrensrechts (Iprax) 116.

46 Tzakas (supra note 21 at 1163) argues that ‘the group plaintiffs or the represented claims
must be accurately defined in order to avoid multiple recoveries of the same harm, and (...)
lis pendens should apply to the extent that a potential for irreconcilable rulings is present’.

47 Green Paper — Damages actions for breach of the EC antitrust rules {SEC(2005) 1732}
/ COM/2005/0672 final. The EC suggests that ‘the applicable law should be determined by the
general rule (...) that is to say with reference to the place where the damage occurs’ (option
31); and ‘that there should be a specific rule for damages claims based on an infringement of
antitrust law. This rule should clarify that for this type of claims, the general rule (...) shall
mean that the laws of the States on whose market the victim is affected by the anti-competitive
practice could govern the claim’ (option 32).
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centre of gravity (which also raises several doubts in itself)*. Additionally,
the EC proposed a system of national registers for collective redress either
at national or European level*’, to address, among others, the problems of
parallel proceedings and irreconcilable judgements.

IIL. The new Belgian and British laws on consumer collective redress

Despite some of the uncertainties still surrounding the Recommendation,
several Member States have adopted domestic legislation to introduce (or
improve) collective redress mechanisms. Particularly interesting are some of
the solutions found in recent Belgian and British laws.

The Belgian Law of 28 March 2014°° (hereafter, Belgian Law) entered
into force in September 2014. It introduces a new section into the Economic
Law Code entitled ‘Actions for collective redress’ which intends to enhance
and enforce the rights of consumers. The new Belgian Law allows the parties
(or the judge, if the parties cannot agree) to choose between the opt-in and
the opt-out solution (the opt-in model is mandatory to those that do not
reside in Belgium, or if the collective action seeks to redress moral or bodily
harm). These class actions make it possible to aggregate individual consumer
complaints in order to be dealt with in a single court proceeding; its aim
is to obtain compensation for losses (although a claim cannot be brought
against public authorities or non-profit organisations) and the judgement has
res judicata effects on all members of the group.

Class actions can only be brought by a limited group of representatives:
(1) the Federal Ombudsman; (2) a consumer organization represented in
the ‘Conseil de la Consommation’ recognized by the Minister of Economic
Affairs; (3) an association recognised by the Minister, with legal personality
for at least three years, which has a corporate purpose directly related to the
collective prejudice suffered by a group of consumers, and which does not
pursue a sustainable economic purpose.

48 B. Anoveros Terradasas argues that it would be difficult to choose the criteria for
identifying the centre of gravity and it could, again, discriminate consumers whose domiciles
have not been chosen; cf. ‘Consumer Collective Redress under the Brussels I Regulation
Recast in the Light of the Commission’s Common Principles’ (2015) 11(2) Journal of Private
International Law 143-162.

49 Recommendation, point 35.

50 Cf. http://www.collectiveredress.org/collective-redress/reports/belgium/overview (access
01.04.2015).
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Regarding the procedures, the national court may play a fundamental
role here. In fact, the new Belgian Law establishes a two-stage procedure
(admissibility of the petition and negotiation). If no settlement agreement is
reached between the parties, or no settlement agreement was confirmed by
the court (and the court can refuse the agreement if the compensation for the
group is unreasonable, or if the indemnity exceeds the real costs), then the
proceedings continue on the merits. If the judge decides that the application
for collective redress is successful, a claims administrator will be appointed for
the execution of the final judgement (only lawyers, ministerial civil servants
and holders of a judicial mandate can fulfil that role). The Court will check the
execution of the decision and if the claims administrator is not able to pay the
full amount of the compensation to the consumers, the Court has discretion
to decide on the distribution of the funds.

Unfortunately, the new Belgian Law has no rules on 3" party funding and
the principle is that the representative entity will support the financial risk
of the procedure. The Belgian government argued, albeit not in a convincing
manner, that the choice to grant standing only to selected organizations guided
by the collective interest that they represent, would overcome hesitations to
bring forwards claims. As it has already been suggested, the 3™ party funding
option, or similar solutions, must be considered or ‘the law is thus clearly not
meeting the requirements of the Recommendation’ regarding the funding of
collective actions’!.

Another recent reform regarding class actions took place in Britain in the
form of the UK Consumer Rights Act of 26 March 2015 (hereafter, CRA)>,
which is expected to come into force on 1 October 2015. It amends the
Competition Act of 1998 gathering in one place consumer rights covering
contracts for the supply of goods, services, digital content and the law relating
to unfair terms in consumer contracts; it also deals with consumer collective
actions for anti-competitive behaviour.

The aim of the CRA is to empower consumers and SMEs to challenge anti-
competitive behaviour through the Competition Appeal Tribunal (hereafter,
CAT), in addition to the clarification of other issues’?. The CAT will be able
to adjudicate not only follow-on actions but also stand-alone actions. The

31 J.T. Novak, ‘The new Belgian law on consumer collective redress and compliance with EU
law requirements’ [in:] E. Lein, D. Fairgrieve, M. Otero Crespo, V. Smith (eds.), op. cit., 196.
32 Cf. http://www.legislation.gov.uk/ukpga/2015/15/notes/division/2 (access 01.04.2015).

33 It (1) consolidates enforcers’ powers as listed in Schedule 5 to investigate potential
breaches of consumer law; (2) gives civil courts and public enforcers greater flexibility to
take the most appropriate action for consumers when dealing with breaches of consumer law;
(3) imposes a duty on letting agents to publish their fees and other information; (4) expands the
list of higher education providers which are required to join the higher education complaints
handling scheme.
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new British law will, therefore, introduce a new ‘opt-out’ class action before
the CAT, making it easier for private parties (SMEs and consumers) to bring
damages actions for competition law breaches. As such, it will implement
changes suggested by the Department for Business, Innovation & Skill>* which
conducted in 2012 a consultation on options for reform concerning private
actions in competition law. From now on, claimants will not need to specify
the regime, as it is for the CAT to decide whether the action will follow the
opt-in or the opt-out solution. On the other hand, to avoid abuses, the CRA
prohibits contingency fees and exemplary damages in collective actions and
applies the ‘loser pays’ rule’>.

British Civil Procedure Rules provide for representative actions in rule 19.6
whereby a claim can be brought by a representative entity when more than one
person has the same interest in the claim. However, the opt-out class action
model was set aside in the Emerald Supplies case where the High Court held
that it was not possible to determine the ‘same interest’ until the question of
liability had been tried>®.

On the other hand, according to Section 47B of the British Competition
Act of 1998, only certain bodies (such as consumer organizations) could,
until the recent amendment, bring such claims and they had to identify the
individual consumers being represented. These solutions proved to be time
consuming, expensive, and ineffective as the famous JJ/B Sports>’ case shows
where the Consumer Organization “Which?” brought a class action on behalf
of about 130 consumers. At the same time, it was estimated that two million
consumers were actually affected by the infringement and that they incurred
losses amounting to 50 million pounds. The case ended with a settlement
whereby the infringer paid 20 pounds to each victim who joined the suit,
and 10 pounds to all future victims who would appear within one year of the
compromise.

The CRA of 2015 modified Section 47B so that other representative entities
(but not law firms) besides consumer organizations or individual class members
may now bring claims collectively as long as they raise the same, similar or

54 Cf. https://www.gov.uk/government/consultations/private-actions-in-competition-law-a-
consultation-on-options-for-reform (access 01.04.2015)

35 The English rule according to which the loser pays all litigation costs apparently prevails
over the American rule, that is to say, each party supports its own costs; cf. O. Cojo Manuel,
op. cit., p. 439-468. On the other hand, there are several statutory exceptions to the US rule;
in fact, English ‘loser pays’ rule was included in tort reform legislation proposed by the Bush
Administration in 1992; for more details on the Common Benefit Doctrine, cf. PT. Hurst,
‘Thoughts on the American rule and contingency fees’ (2012) European Business Law Review 27.

56 Emerald Supplied Limited v. British Airways [2010] EWCA Civ. 1284.

5T Price-fixing of replica football kit (Case CP/0871/01) OFT Decision CA98/06/2003 of 1
August 2003.
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related issues of fact or law. Therefore, claims can be brought on behalf of a
defined group without having to identify each individual claimant. An opt-out
collective action would cover all class members except those who opted out
(and any class member who is not domiciled in the UK at the specified time
and who has not opted in). Awarded damages that remain unclaimed will go
to a prescribed charity, or to the class representative for costs in connection
with the proceedings.

In addition, the CRA of 2015 introduces a collective settlement procedure
— representative entities may settle a case prior to bringing the claim before
the CAT, as long as the terms of the settlement are ‘just and reasonable’. It
also provides a redress scheme — the Competition and Markets Authority can
authorise voluntary redress schemes where the level of the fine can be reduced
if the competition law infringer offers compensation.

This CRA of 2015 is considered a significant step forward on the road to
effective private enforcement in the UK>3, with safeguards being observed
with a strong judicial review process (regarding the departure of certain points
from the EU Recommendation, namely preliminary merits test, an assessment
of the adequacy of the representative entity and whether class action is the
best solution). Nevertheless, uncertainties remain such as those regarding the
funding of such actions. Therefore, it is important to take into account the
experiences obtained in this field in other countries such as Portugal.

IV. The experience of collective redress in Portugal:
the Popular Action

In Portugal, there are no specific rules for actions for damages from antitrust
infringements besides the Portuguese Competition Law (Law 19/2012, 8 May),
general substantive and procedural rules established in the Portuguese Civil
Code®, and its Code of Civil Procedure.

In case of an antitrust infringement, the plaintiff may complain to the
Portuguese Competition Authority and its decision can be reviewed by the
Competition, Regulation and Supervision Court (and subsequently by the
Lisbon Court of Appeal). The plaintiff can also complain to a civil court
and ask for the compensation of damages and/or challenge the validity of
an agreement through common declaratory actions or (more rarely) through

8 A. Nikpay, D. Taylor, ‘The New UK Competition Regime: Radically Different or More
of the Same?’ (2014) 5 Journal of European Competition Law & Practice 278, 285.
39 Particularly Articles 483 (tort liability) and 562 (damages award).
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collective actions (the decision can be reviewed by the Court of Appeal and
subsequently by the Supreme Court).

As there are no specific rules for antitrust damages actions, this means that
both direct and indirect purchasers may have standing. Courts can request
the disclosure of documents considered relevant from the parties, opposing
parties or 3" persons; refusal to comply with such request could lead to a fine
and even reverse the burden of proof. Moreover, the judge may also order
the production of evidence in order to find the truth, as well as require expert
evidence, such as an assessment of quantitative damages and a clarification of
the economic issues at stake — the probative value of such evidence is decided
by the judge®.

Concerning collective redress, Portugal has an opt-out system called ‘Acao
Popular’ (Popular Action; hereafter, PA)SL. It is mentioned in Article 52(2) of
the Portuguese Constitution which establishes: ‘Everyone shall be granted the
right of popular actions, to include the right to apply for the adequate compensation
for an aggrieved party or parties, in such cases and under such terms as the law
may determine, either personally or via associations that purport to defend the
interests in question. That right shall be exercised namely to (...) promote the
prevention, cessation or judicial prosecution of offences against public health,
consumer rights, the quality of life or the preservation of environment and the
cultural heritage’. Damages from antitrust infringements can be compensated
through the PA since the list of interests mentioned in Article 1 is only
exemplary and the Portuguese Supreme Court did not refuse that solution in
its decision of 7 October 2003. This right was implemented through Law 83/95
of 31 August 1995 (Popular Action Act; hereafter, PAA), which establishes
certain special procedural rules such as: ‘it is up to the judge’s own initiative
to collect evidence and [the judge] is not bound by the initiatives of the
parties’ (Article 17), and even ‘if a particular appeal has no suspensive effect,

0 This kind of request was recently made in the Portuguese Sport TV case; the Portuguese
Court of Competition, Regulation and Supervision confirmed, on 4 June 2014, the decision of
the PCA (although reducing the fine), condemning Sport TV for the abuse of its dominant
position in the conditional access market for channels with premium sports content.

61 On this topic, see H.S. Antunes, ‘Class Actions, Group Litigation and Other Forms of
Collective Litigation (Portuguese Report)’ (2009) 622 The Annals of the American Academy
of Political and Social Science 161; S.O. Pais, ‘A unido faz a forca? Breves reflexdes sobre os
mecanismos colectivos de reparagdo no contexto da aplicagio privada do direito da concorréncia
da Uniao’ [in:] Liber Amicorum em Homenagem ao Professor Doutor Mota Campos, Coimbra
editora 2013, p. 873; S.O. Pais, ‘Entre cleméncia e responsabilidade — Uma historia de sucesso?
— Ac. do Tribunal de Justica (Grande Secg¢do), de 14 de Junho de 2011, Proc. C-360/09’ (2012)
37 Cadernos de Direito Privado 1; L. Rossi, M. Sousa Ferro, ‘Private enforcement of competition
law in Portugal (II): Actio Populari — Facts, fictions and dreams’ (2013) IV(13) Revista de
Concorréncia e Regulagao, 35.
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in general terms, the judge may, in a class action, give that effect, to prevent
damage irreparable or difficult to repair’ (Article 18)%2.

According to Articles 2, 3 and 16 PAA, standing to initiate a PA is granted
to: a) any citizen (and it has been argued that this reference can include
foreigners)®3; b) any legal association or foundation (a legal entity whose
powers include the interests covered by the PA, which is not engaged in any type
of professional business competing with companies or liberal professionals);
¢) to local authorities (concerning the interests of all those who are residing in
the area) and, finally: d) to the public prosecutor’s office, which may replace
the claimants if the contested behaviour endangers the interests involved.
While SMEs cannot seek compensation directly, they can do so through the
aforementioned types of claimants referred to in the PAA. If the action is
not dismissed by the judge during its preliminary assessment, the claimants
will represent all of the holders of rights or interests who suffered the given
antitrust damage and did not opt-out. This rule can be excluded by the court
considering the circumstances of the case (for instance, if the representation
was inadequate)®.

2 There are other opt-out models used in the EU such as the Dutch model, which is usually
also considered ‘economically and legally’ interesting; cf. K. Purnhagen, ‘United We Stand,
Divided We Fall? Collective Redress in the EU from the Perspective of Insurance Law’ (2013)
1 European Review of Private Law 500. In fact, the Dutch law has three mechanisms of collective
action: (1) the collective action of art. 3:305 BW (Dutch Civil Code) which allows a foundation
or association to obtain an injunction, but it does not allow the award of damages; (2) legal
entity or individual claimants represent the victims (individual mandates) and this action allows
the award of damages; (3) extrajudicial negotiations by representative entities may lead to a
settlement which the court may consider binding to all those that have not opted out (WCAM
Procedure). Furthermore, the Dutch Act on Collective Settlement of Mass Damage Claims
(WCAM) also allows foreign applicants in the proceedings (a foreign representative organization
can participate, so long as it has legal standing) and every victim who is included in one of the
categories of the settlement and did not opt-out in time is bound by that settlement, including
foreign parties, which happened for instance in the Converium case. Cf. H. Van Lith, The Dutch
Collective Settlements Act and Private International Law, Rotterdam 2010, p. 26, available at
http://ec.europa.eu/competition/consultations/2011_collective_redress/saw_annex_en.pdf. On
these topics, see also the Danish solution; cf. the Danish Competition Act, consolidated Act
no. 23 of 17 January 2013, as amended by Section 1 in Act no. 620 of 12 June 2013 and Section
22 in Act no. 639 of 12 June 2013, http://en.kfst.dk/Competition/~/media/KFST/English%?20
kfstdk/Competition/Legislation/Engelsk %20udgave %20af%?20lovbekendtgoerelse %207002013.
pdf. (access 01.04.2015).

63 Cf. M.T. de Sousa, A Legitimidade Popular na Tutela dos Interesses Difusos, Lex, Lisboa
2003, p. 178.

64 Settlement agreements in the popular action must be checked by the court (and its
assessment should include the adequacy of the representative entity), see M. Teixeira de Sousa,
op. cit., p. 247.
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Regarding financial expenses, the PAA establishes that the claimant is
exempt from the payment of the costs if the application is at least partially
granted; if the claim is totally unsuccessful, the claimant will be obliged to pay
an amount fixed by the judge, between 10% and 50% of the costs that would
be normally payable, taking into account the claimant’s financial situation and
the formal or substantive reason for the dismissal (Article 20). Contingency
fees are not allowed as the Portuguese Bar Association Statute prohibits quota
litis. At the same time, however, 3™ party funding is not prohibited® and the
role played by the Public Prosecutor may prevent abuses in this regard.

On the other hand, the court may have to fix compensation for the
infringement of the interests of those not individually identified (Article 22(2)
PAA). The right to damages shall be extinguished within three years from
the final judgement that has recognized the damage and the unclaimed funds
shall be delivered to the Ministry of Justice. The latter will create a special
account and allocate the payment to attorney fees and to support access
to the courts (Article 22(4)-(5) PAA). The PAA does not explicitly provide
for specific entities to distribute the total compensation among the injured
parties. In antitrust cases, consumer associations (or similar entities) should
be considered the most appropriate to receive and manage the indemnities.
Indeed, this solution is one of those suggested in the Commission Staff
Working White Paper: the distribution of unclaimed funds should be directed
to a public interest foundation or via “cy-pres” distribution, that is, ‘damages
awarded are not distributed directly to those injured to compensate for the
harm they suffered (for instance because they cannot be identified) but are
rather used to achieve a result which is as near as it may be (e.g. damages
attributed to a fund protecting consumers’ interests in general)’®.

The Portuguese Consumer Association, DECO, has already successfully
used the PA to seek compensation for consumers in the famous DECO v.
Portugal Telecom Case. The parties arrived here at a settlement amounting to
120 million EUR, paid by Portugal Telecom to its clients through free national
calls provided during a certain period of time®’.

Recently also, on 12 March 2015, the Portuguese Competition Observatory,
a non-profit association of academics from several Portuguese universities,
filed a mass damages claim against Sport TV, The latter had a dominant

% Tbidem, p. 247.

% Point 47 of the Commission Staff Working Paper.

67 The Supreme Court decided the case in 2003; cf. Supreme Court Decision — Portuguese
Consumer Protection Association (DECO) v. Portugal Telecom, 7.10.2003, Case 03 A1243, http://
www.dgsi.pt/jstj.nsf/954f0ce6ad9dd8b980256b5f003fa814/1dbbedala7cadeed80256de5005292d4
?0penDocument (access 10.02.2015).

68 Lisbon Judicial Court, case no. 7074/15.8T8LSB.
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position in two relevant products/services markets: the (wholesale) domestic
market of conditional access channels with premium sports content (upstream),
and in the (retail) market of subscription television (downstream).

In 2013, the Portuguese Competition Authority (hereafter, PCA) imposed a
fine of 3.7 million EUR upon Sport TV for applying a discriminatory remuneration
system in distribution agreements for Sport TV’s television channels (abuse took
place from 1 January 2005 to 31 March 2011). The PCA’s decision concluded
an investigation launched in 2010, following a complaint by the operator of
subscription-based television services Cabovisao — Televisao por Cabo S.A.
Sport TV had implemented a remuneration system that involved the systematic
application of discriminatory conditions to pay-T'V operators for equivalent
services; imposing unfair transaction conditions; placing other operators at a
competitive disadvantage in the market for pay-T'V; limiting the production,
distribution, technical development and investment for the services in question;
abusing its dominant position in the market for premium sports channels to
the detriment of competition and end-users. Sport TV was condemned by
the PCA and the decision was upheld (in part) by both Portuguese courts. In
fact, although the Competition, Regulation and Supervision Court (specialized
Portuguese court of first instance for competition matters) had reduced the
fine from 3.7 to 2.7 million EUR, it upheld (in part) the PCA decision. In the
judgement delivered on 11 March 2015, the Lisbon Court of Appeal confirmed
that Sport TV abused its dominance by applying discriminatory conditions to
subscription-based television operators, at the same time dismissing the appeal
filed by Sport TV. The next day, on 12 March 2015, a class action was submitted
against Sport TV by the Portuguese Competition Observatory. The action seeks
‘to compensate over 600,000 clients for damages allegedly resulting from a
number of anticompetitive practices, but also to compensate those who were
excluded from the benefit of these channels due to the inflation of prices and
all Portuguese pay-tv subscribers, between 2005 and June 2013 (over 3 million
at the end of the period), who suffered from a reduction of competition on this
market’s°.

To sum up, the Portuguese collective redress system may be considered
as an interesting example to be followed by other European countries as it
has the added value of giving standing to any injured consumer or consumer
association. Moreover, court fees are not meaningful (they might even not
exist), the public prosecutor may replace the claimant if the latter decides
to withdraw from the suit, and the judge can collect evidence on his own
initiative. Finally, judicial checks are available during several phases of the
proceedings, providing safeguards to avoid abusive class actions.

0 M.S. Ferro, ‘Collective Redress: Will Portugal Show the Way?” (2015) Journal of European
Competition Law & Practice 1-2.
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V. Conclusions

The recent reforms in Belgium and Britain suggest a new era for collective
redress. On the one hand, the introduction of opt-out systems, not only in
the two above laws but also in other Member States such as Portugal for
instance, should be considered a duly justified departure from the option
proposed by the European Commission in its Recommendation. Taking into
account the positive effects of the opt-out system in national laws, provided it
is accompanied by the necessary safeguards (such as judicial checks in several
phases of the proceedings), it represents a meaningful step towards a more
effective collective redress system. On the other hand, although funding of
collective actions is still a major issue, Member States’ laws rarely address
this concern and ignore the need to adapt certain traditional solutions. In
this context, the prohibition of contingency fees should be reconsidered and
a reduction of the amount payable for court fees should be provided, as is
the case in Portugal.
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Abstract

The aim of this paper is to critically analyze the manner of harmonizing
private enforcement in the EU. The paper examines the legal rules and, more
importantly, the actual enforcement practice of collective consumer actions in
EU Member States situated in Central and Eastern Europe (CEE). Collective
actions are the key method of getting compensation for consumers who have
suffered harm as a result of an anti-competitive practice. Consumer compensation
has always been the core justification for the European Commission’s policy
of encouraging private enforcement of competition law. In those cases where
collective redress is not available to consumers, or consumers cannot apply
existing rules or are unwilling to do so, then both their right to an effective remedy
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and the public policy goal of private enforcement remain futile. Analyzing collective
compensatory actions in CEE countries (CEECs) places the harmonization process
in a broader governance framework, created during their EU accession, characterized
by top-down law-making and strong EU conditionality. Analyzing collective consumer
actions through this ‘Europeanization’ process, and the phenomenon of vertical legal
transplants, raises major questions about the effectiveness of legal transplants vis-a-vis
homegrown domestic law-making processes. It also poses the question how such legal
rules may depend and interact with market, constitutional and institutional reforms.

Résumeé

Le but de cet article est d’analyser de fagon critique la maniére d’harmonisation d’un
mécanisme d’application privée du droit de la concurrence dans I'UE. Le document
examine non seulement les dispositions juridiques, mais surtout la pratique actuelle des
actions collectives dans les Etats membres de I'UE et dans les pays d’Europe centrale
et orientale (PECO). Les actions collectives représentent une méthode clé pour les
consommateurs, qui permet d’obtenir une indemnisation d’un préjudice subi du fait
d’une pratique anticoncurrentielle. Lindemnisation des consommateurs a été toujours la
justification principale de la politique de la Commission européenne visée a encourager
I'application privée du droit de la concurrence. Si les actions collectives ne sont pas
disponibles pour les consommateurs, ou si les consommateurs ne peuvent pas appliquer
les régles existantes ou sont réticents a le faire, le droit a un recours efficace finit par son
abandon, et I'objectif d’application privée du droit de la concurrence n’est pas réalisé.
Lanalyse des actions collectives dans les PECO place le processus d’harmonisation
dans un large cadre de gouvernance, mise en place pendant 'adhésion des PECO a
I’'UE. Ce cadre est caractérisé¢ par 'adoption des lois de la facon «descendante» («top-
down») et une forte dépendance du processus législatif national de 'UE. Lanalyse
des actions collectives a travers le processus «d’européanisation» et le phénoméne des
«transplantations juridiques» verticales, provoque des questions importantes concernant
Iefficacité des «transplantations juridiques» en comparaison avec le processus 1égislatif
national. Cette analyse provoque aussi une autre question, concernant la relation entre
les régles juridiques et le marché, les réformes constitutionnelles et institutionnelles.

Key words: private enforcement of competition law; collective actions; consumer;
EU law; Europeanization.

JEL: K23; K42.

1. Introduction

Ever since the European Commission (hereafter, EC or Commission) has
initiated its 15t proposal on private enforcement of EU competition rules, it was
the success of US private antitrust enforcement that has served as the comparison

YEARBOOK oF ANTITRUST anp REGULATORY STUDIES



HARMONISING PRIVATE ENFORCEMENT OF COMPETITION LAW... 35

standard for the EU and its Member States. Private enforcement has proved
to be a powerful enforcement tool in the US antitrust system. It could thus be
argued that the EU and its Member States have been implementing legal rules
to enable and foster private enforcement of EU competition law in order to
establish a similarly effective system as that of the US.

Member States have gradually began transplanting the EC’s initiatives
regarding damages claims, and have enacted various legal rules to facilitate
private enforcement in their own legal systems. With the adoption of
Directive 2014/104/EU! in November 2014, damages claims for competition
law violations were formalized as a legal obligation for Member States. The
Directive must be implemented by the end of 2016. Despite the fact that the
final version of the Directive does not cover collective actions, and the latter
are only the subject of a Recommendation on common principles concerning
collective actions?, collective actions have been a core aspect of the EC’s
private enforcement initiative from its conception. They have been considered
a powerful enforcement tool to compensate consumers who suffered harm as
a result of anti-competitive practices.

The aim of this paper is to critically analyze the way in which harmonization
of private enforcement is taking place in the EU by examining the legal rules
and, more importantly, the actual enforcement of consumer collective actions
in Member States situated in Central and Eastern Europe (hereafter, CEE).
Collective actions provide a fundamental and, perhaps, even the only means for
consumers, who have suffered harm as a result of an anti-competitive practice, to
get compensation. Consumer compensation has always been the core justification
of the EC’s policy to encourage private enforcement of competition law. If
collective redress is not available to consumers, or they cannot apply existing rules
or are not willing to do so, then a fundamental right — the right to an effective
remedy — remains futile. This would, in turn, result in the failure to realize the
public policy goal of private enforcement. Analyzing collective compensatory
actions in CEE countries (hereafter, CEECs) places the harmonization process
in a broader governance framework, created during their EU accession, which
was characterized by top-down law-making and strong EU conditionality.
Analyzing collective consumer actions through this ‘Europeanization’ process,
and the phenomenon of vertical legal transplants, raises essential questions about

! Directive 2014/104/EU of the European Parliament and of the Council of 26 November
2014 on certain rules governing actions for damages under national law for infringements of
the competition law provisions of the Member States and of the European Union (OJ L 349,
05.12.2014, p. 1).

2 Commission Recommendation of 11 June 2013 on common principles for injunctive and
compensatory collective redress mechanisms in the Member States concerning violations of
rights granted under Union Law (OJ L 201, 26.07.2013, p. 60).
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the effectiveness of legal transplants vis-a-vis homegrown domestic law-making
processes. It also raises the question how such legal rules may depend and interact
with market, constitutional and institutional reforms.

Accordingly, the paper starts with a brief overview of the development of
private enforcement of competition law in the EU and the role played by
consumers in this enforcement method. The paper goes on to analyze the
relevance of collective actions as a way for consumers to enforce competition
rules before national courts. The paper continues with the analysis of both
legal rules and actual enforcement of specific collective redress schemes in
CEECs. The paper closes with conclusions.

IL. The development of private enforcement of EU competition law

In the last twenty years, the EU competition law enforcement model has
been subject to a fundamental reform in order to increase the deterrent effect
of EU competition rules. These reforms endorsed major procedural as well
as institutional changes®. At the same time, they reinforced the participation
of private actors in the enforcement of EU competition law, by way of
strengthening private enforcement and introducing leniency programmes.
Since the Automec IT* judgment of the Court of Justice of the EU (hereafter,
CJ), the EC tried to encourage (potential) complainants to secure adequate
protection of their own rights before national courts, instead of filing a
complaint with the Commission®. Backed up by the EU judiciary, the EC argued
that reasons pertaining to procedural economy and the sound administration
of justice speak in favour of a case being considered by national courts®,

3 The so-called modernization package was launched by the 1999 White Paper, which
among other issues stressed the importance of complaints in the new decentralized enforcement
system. The White Paper on modernization of the Rules implementing Articles 81 and 82 of
the EC Treaty, Commission programme No 99/027, OJ C 132, 12.05.1999, p. 1.

4 Case T-24/90 Automec Srl v Commission of the European Communities (Automec Srl),
ECR [1992] 11-2223.

5> For more details on the interplay of private actions and complaints see: K.J. Cseres,
J. Mendes, ‘Consumers’ access to EU competition law procedures: outer and inner limits’ (2014)
51(2) Common Market Law Review 1-40.

6 This refers to private enforcement of competition law — individually initiated litigation,
either as stand-alone or follow-on actions, before a court to remedy a violation of competition
law. Such an action may lead to civil law sanctions such as damages, restitution, injunction,
nullity or interim relief. Commission Notice on the handling of complaints by the Commission
under Articles 81 and 82 of the EC Treaty, OJ C 101, 27.04.2004, p. 65, points 12-18;
European Commission, Report on Competition Policy, 2005, at: http://ec.europa.eu/competition/
publications/annual_report/2005/en.pdf (access 21.07.2013), p. 26.
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rather than by the EC, when the same matter has been, or can be referred to
national courts’.

In its 2004 Notice on the handling of complaints8, the Commission clearly
conveyed its view that private law actions before national courts are an
alternative or even a more efficient avenue for potential complainants to
secure law enforcement. The EC stressed the considerable advantages for
individuals and companies of EU competition law enforcement by national
courts, as opposed to public enforcement by the Commission. The EC’s
discretion on setting enforcement priorities and deciding whether to pursue
certain complaints is, therefore, partially grounded on the argument that
private enforcement serves as an alternative mechanism of consumer redress’.

Since Automec II, private enforcement of competition law has been a top
priority of the EC’s competition policy and the Commission itself. Following
the CJ’s judgment in Couragel®, which formulated the right to damages
resulting for EU competition law violations, the EC has put forward several
proposals to harmonize both national civil procedural rules that enable
private enforcement of EU and national competition laws. The effectiveness
of US antitrust practice (where the majority of cases are brought by private
parties) has served as an example in the process of EU harmonization of
private enforcement matters!!. EU Member States followed the policy of the
Commission and also began to pursue an active private enforcement policy.
The former manner of legal borrowing has been identified as a horizontal
legal transplant, while the latter as a vertical legal transplant. Horizontal
legal transplants imply an interaction among different legal systems, which
can take place in relation to particular rules or institutions, or even entire
branches of law, and can be determined by different reasons!?. Accordingly,
a horizontal legal transplant occurs when one co-equal legal system borrows
from another, such as the EU borrowing from the US, or one EU Member
State from another. A vertical legal transplant occurs, in turn, when a member

7 Automec Srl, cited supra note 2, para 87. Notice on handling complaints cited supra
note 4; Report on Competition Policy, 2005 cited supra note 4, p. 26.

8 Supra note 4.

9 K.J. Cseres, J. Mendes, ‘Consumers’ access’.

10- Case C-453/99, Courage Ltd v Bernard Crehan (Courage), [2001] ECR 1-6297, para. 26.

' D.J. Gerber, ‘Private Enforcement of Competition Law: A Comparative Perspective’, at:
http://scholarship.kentlaw.iit.edu/fac_schol/244 (access 05.10.2015).

12 See A. Watson, Legal Transplants: An Approach to Comparative Law, Athens 1993;
A. Watson, ‘From Legal Transplants to Legal Formants’ (1995) 43 American Journal of
Comparative Law, 469-476. Turkey and Armenia are examples of extreme borrowing from codes
of other countries; see A. Watson, ‘Legal Transplants and European Private Law’, at: http://
www.alanwatson.org/legal_transplants.pdf (access 13.06.2009). See also B. Kviatek, Explaining
legal transplants. Transplantation of EU law into Central Eastern Europe, Oisterwijk 2015.

VOL. 2015, 8(12) DOI: 10.7172/1689-9024.YARS.2015.8.12.2



38 KATALIN J. CSERES

of a supra-national regime borrows from its own supra-governmental system,
such as EU Member States borrowing from EU institutions!3.

Even despite the EU’s lack of competences in private law matters'4, the EC
has taken a number of concrete steps in order to facilitate damages actions for
breaches of EU competition rules. The Commission published a study in 2004
that found an ‘astonishing diversity and total underdevelopment’ of private
damages actions in the EU'. In order to stimulate private enforcement, the
Commission published, in December 2005, a Green Paper on how to facilitate
actions for damages caused by EU competition law infringements!®. The Green
Paper set out the reasons for the low levels of private enforcement in Europe.
It found that its failure was largely due to various legal and procedural hurdles
existing at that time in Member States’ rules governing actions for competition
law damages before national courts. In 2008, the Commission followed up with
the publication of a White Paper!” that made detailed and specific proposals
to address identified obstacles to effective damages actions.

All these initiatives included proposals for collective actions'®. In fact, one
of the most important issues in the debate on private enforcement of EU

13 While Wiener has developed a framework of legal borrowing adding the vertical
dimension, he elaborates only on borrowing between States and federal and international
bodies, rather than States borrowing from supra-national institutions. J.B. Wiener, ‘Something
Borrowed for Something Blue: Legal Transplants in the Evolution of Global Environmental
Law’ (2001) 27 Ecology Law Quarterly 1295.

14 Private enforcement of competition law is, in fact, a question of national private law
rules, contract, tort and corresponding civil procedural rules. The private law consequences of
competition law infringements fall within the competences of Member States in accordance with
the so-called ‘national procedural autonomy’. The CJ has consistently held that ‘[IJn the absence
of Community rules governing the matter, it is for the domestic legal system of each Member State
to designate the courts and tribunals having jurisdiction and to lay down the detailed procedural
rules governing actions for safeguarding rights which individuals derive directly from Community
law, provided that such rules are not less favourable than those governing similar domestic actions
(principle of equivalence) and that they do not render practically impossible or excessively difficult
the exercise of rights conferred by Community law (principle of effectiveness).” Joined cases
C-295/04 to C-298/04 Manfredi v Lloyd Adriatico Assicurazioni SpA and Others, [2006] ECR 1-06619,
para. 62; Case 33/76, Rewe-Zentralfinanz eG and Rewe-Zentral AG v Landwirtschaftskammer fiir
das Saarland (Rewe 1), [1976] ECR 1989, para. 5; Case C-261/95 Palmisani [1997] ECR 1-4025,
para. 27; Case C-453/99 Courage, [2001] ECR 1-6297, para. 29.

15 Ashurst (2004), Study on the conditions of claims for damages in case of infringement of
EC competition rules.

16- Green Paper — Damages actions for breach of the EC anti-trust rules, COM (2005) 672 final.

17 White Paper on Damages Actions for Breach of the EC antitrust rules, COM(2008) 165,
02.04.2008; Commission Staff Working paper accompanying the White Paper on damages,
COM(2008) 165 final, SEC(2008) 404, 02.04.2008.

18 Collective actions are by far more common in the EU Member States than actions
brought by individual consumers. This is part of the ‘European approach’ that is ‘rooted in
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competition law was whether group actions should be based on an ‘opt-out’ or
an ‘opt-in’ principle!®. At the same time, one of the most important concerns
was to avoid a ‘US style litigation culture’20.

Accordingly, many EU Member States have revised their legislation in
recent years and have given legal standing to consumers to sue for damages
by way of collective actions including, for instance, collective opt-in actions
and representative actions brought by consumer associations?!.

In November 2014, the EU finally adopted Directive 2014/104/EU?2 on certain
rules governing actions for damages under national law for infringements of the
competition law provisions of the Member States and of the European Union
(hereafter, Damages Directive). EU Member States will have to implement the
Directive and change, accordingly, their own legal system by the end of 2016%3.

IIL. Consumers’ role in private enforcement of competition law

It is argued that the normative justification for the role of consumers in EU
competition law enforcement lies in the fact that EU competition law is not only
concerned with the competitive process, but also guarantees that consumers
get a fair share of the economic benefits resulting from the effective working

European legal culture and traditions’. Commission White Paper on damages actions for breach
of EC antitrust rules, cited supra note 15, p. 3.

19 The Commission Recommendation on common principles for injunctive and compensatory
collective redress mechanisms now follows the opt-in approach. See also Z. Juska, ‘Obstacles
in European competition law enforcement: a potential solution for collective redress’ (2014)
7(1) European Journal of Legal Studies 126-152.

20 B. Wardhaugh, ‘Bogeymen, lunatics and fanatics: collective actions and the private
enforcement of European competition law’ (2014) 34(1) Legal Studies 1-23; M.T. Vanikiotis,
‘Private Antitrust Enforcement and Tentative Steps Toward Collective Redress in Europe
and the United Kingdom’ (2014) 37 Fordham International Law Journal 1639; V. Trstenjak,
P. Weingerl, ‘Collective Actions in the European Union — American or European Model?’
(2014) 5 Beijing Law Review 155-162.

21 For an overview of national legislation on types of standing for consumers see the
so-called ‘Lear study’, Buccirossi et al., Collective redress in antitrust, European Union, Brussels,
June 2012, at: http://www.europarl.europa.cu/committees/fr/studiesdownload.html?languageD
ocument=EN&file=74351 (access 05.10.2015), p. 22, table 1.

22 Directive 2014/104/EU of the European Parliament and of the Council of 26 November
2014 on certain rules governing actions for damages under national law for infringements of
the competition law provisions of the Member States and of the European Union, OJ L 349,
05.12.2014, p. 1 (hereafter, Damages Directive).

23 Damages Directive, Article 21: ‘1. Member States shall bring into force the laws, regulations
and administrative provisions necessary to comply with this Directive by 27 December 2016.
They shall forthwith communicate to the Commission the text thereof.’
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of markets?*. Accordingly, the enforcement of competition law affects the
economic interests of consumers. On this basis, consumers are to be involved
in the enforcement of competition rules®. In EU law, consumers can bring
complaints before the Commission and National Competition Authorities
(hereafter, NCAs) and participate in the resulting public law procedures.
Alternatively, consumers may also bring damages claims before national
courts?, where they enforce competition rules in private litigation, availing
themselves of compensation for the harm suffered. In these roles, consumers
also contribute to the achievement of public policy goals of competition law
enforcement — deterring undertakings from legal infringements and making
them comply with the law?7.

Moreover, consumers’ access to justice through compensatory claims is
based on the right to an effective remedy (before a national court or tribunal)
against a violation of rights and freedoms guaranteed by the law of the EU.
The right to an effective remedy is one of the fundamental rights enshrined
in Article 47 of the Charter of Fundamental Rights of the EU.

The Commission has been actively pursuing these normative justifications
in its enforcement policy since 2004. It was at that point in time that the EC
has laid down a more pronounced role for consumers whereby consumers
should actively take part in the public and in the private enforcement of
competition rules?. This policy prompted a discussion on how to facilitate the
role of consumers, and their benefits, in private enforcement of competition

24 This is explicitly addressed in Article 101(3), which says that consumers must receive a
fair share of the efficiency gains generated by the otherwise restrictive agreement. See Case
C-26/76 Metro/Saba 1, [1977] ECR-1875, para. 47; Case C-45/85 Verband der Sachversicherer
e.V. v Commission, [1987] ECR-0405, para. 15; Cases T-528/93, T-542/93, T-543/93 and T-546/93
Meétropole Télévision and Others v Commission, [1996] ECR 11-00649, para. 118; Case C-309/99,
J.C.J. Wouters et al.v. Algemene Raad van de Nederlandse Orde van Advocaten, [2002] ECR 1-1577,
Case C-519/04 P, Meca-Medina, [2006] ECR 1-6991. See K.J. Cseres, ‘“Towards a European
Model of Economic Justice: the Role of Competition Law’ [in:] H-W. Micklitz (ed.), The Many
Concepts of Social Justice in European Private Law, Cheltenham 2011, p. 405-450; C. Townley,
‘Is Anything more Important than Consumer Welfare (in Article 81 EC)?: Reflections of a
Community lawyer’ (2007-2008) 10 Cambridge Yearbook of European Legal Studies 345-3. With
regard to Article 102 TFEU see Case C-53/03 Syfait and Others v GlaxoSmithKline, [2005] ECR
1-04609, opinion of AG Jacobs delivered on 28 October 2004; P. Akman, ‘Consumer Welfare
and Article 82 EC: Practice and Rhetoric’ (2009) 32 World Competition 71-90.

25 K.J. Cseres, J. Mendes, ‘Consumers’ access’.

26 Case C-453/99 Courage, [2001] ECR 1-6297, para. 26. Joined cases C-295/04 to C-298/04
Manfredi v Lloyd Adriatico Assicurazioni SpA and Others, [2006] ECR 1-6619; Case C-199/11
Otis NV and others, judgment of 6 November 2012, not yet reported.

27 See also M. Ioannidou, ‘Enhancing Consumers’ Role in EU Private Competition Law
Enforcement: a Normative and Practical Approach’ (2012) 8 Competition Law Review 59.

28 White Paper on modernization of the Rules implementing Articles 81 and 82 of the EC
Treaty, cited supra note 1.
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law through damages actions. Consumers can, indeed, play an essential role
in private enforcement of competition law. In general, their knowledge of
the day-to-day functioning of markets, in particular those in mass-market
consumer goods, make consumers and consumer organisations important
information providers by way of initiating damages actions before national
courts. It has been argued that consumers may, in principle, have optimal
access to information on vertical restraints and unilateral conduct, a fact that
would facilitate private litigation??.

Final consumers act as ‘private attorney generals? when they bring private
law suits before their national courts with a view to enforcing competition law.
It has been argued in legal and economics literature that private enforcers
have greater incentives, better information and sufficient resources to enforce
competition rules®!. Private enforcement can provide compensation for harm
suffered as a result of anti-competitive conduct and thus achieve corrective
justice goals32. In addition, it has a deterrent effect, similar to public law
enforcement mechanisms; insofar as it functions as an added burden
that potential infringers might need to carry. As such, the fear of private
enforcement might deter potential infringers from future violations.

However, consumers’ readiness to bring damages actions before courts
is hindered by their general unawareness of competition rules, consumers’
weak party autonomy and their common lack of recognition of the possibility
of involving private actors in law-making and law enforcement. Besides the

29 K.J. Cseres, J. Mendes, ‘Consumers’ access’.

30 The term ‘private attorney general’ refers to the use of private litigation in the US as a
means of bringing potential antitrust infringements before courts. In the US, public enforcement
has long since been assumed to be inadequate to achieve effective enforcement. Hence, private
litigation has been used as a means of public enforcement. Private litigants play a public role
by assisting public authorities in their enforcement role. D.J. Gerber, ‘Private Enforcement
of Competition Law: A Comparative Perspective’ [in:] A. Mollers, A. Heinemann (eds.), The
Enforcement of Competition Law in Europe, Cambridge 2007, p. 416-417.

31 G. Becker, G. Stigler, ‘Law Enforcement, Malfeasance, and Compensation of Enforcers’
(1974) 3 Journal of Legal Studies 1-18. M. Polinsky, ‘Private Versus Public Enforcement of
Fines’ (1980) 9 Journal of Legal Studies 105-127; W. Schwartz, ‘An Overview of the Economics
of Antitrust Enforcement’ (1980) 68 Georgetown Law Journal 1075-1102. W.P.J. Wils, ‘The
Relationship between Public Antitrust Enforcement and Private Actions for Damages’ (2009)
32(1) World Competition 3-26.

32 Case C-453/99 Courage, [2001] ECR 1-6297, para 26. Joined cases C-295/04 to C-298/04
Manfredi v Lloyd Adriatico Assicurazioni SpA and Others, [2006] ECR 1-6619; Case C-199/11
Otis NV and others, judgment of 6 November 2012, not yet reported.

3 See G. Becker, G. Stigler, ‘Law Enforcement’. Private law actions impose additional
sanctions on undertakings which infringed competition rules and thus make them comply with
the law. The aim of private law sanctions, often in the form of damages, is to prevent the
offenders, as well as other potential infringers, from breaking the law.
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lack of confidence in the judiciary, consumers are greatly challenged by the
significant length, costs and complexity of competition law litigations.

Final consumers are often indirect purchasers of competition law infringers.
Being further away from these firms, they are often unaware of the legal
breach before the actual harm has already occurred. In cases of hard-core
cartels, most consumers do not even realize that they have been harmed.
Still, availability of information concerning infringements, and the identity
and location of the wrongdoers, are crucial for consumers in order to initiate
private law actions.

Moreover, private enforcement entails additional costs for final consumers*
and so they may face incentive problems due to ‘rational apathy’ and ‘free-
riding’. Arguably, private consumers are much more influenced by costs and
benefits than public enforcers. The costs of accessing information in order to
discover an infringement, coupled with litigation costs (including lawyers’ fees
and perhaps expert witnesses), are often identified as the main reasons why
consumers refrain from going to the courts®. Consumers will balance the costs
of searching for the necessary information with the benefits of a possible legal
action. If their private incentives are insufficient to detect and litigate a case
(that is, their expected private gains are lower than the costs of enforcement),
then they will not act. It would be irrational for consumers to bear the high
costs of legal proceedings if they cannot expect off-setting benefits. This is
often the reason for the inaction of consumers3®. In cases where damages are
widespread and individual losses low, ‘rational apathy’ prevails among the
injured individuals and thus they will not sue®’.

‘Free-riding’ is an additional problem here — potential private enforcers
may tend to leave the enforcement to other victims, hoping to ‘free-ride’ on

34 Tt may lead to strategic litigation and to an abuse of the private action mechanism. W.P.J.
Wils, ‘Should Private Enforcement Be Encouraged in Europe?’ (2003) 26 World Competition
472-488. W. Shughart II, ‘Private Antitrust Enforcement — Compensation, Deterrence, or
Extortion’ (1988) 12 Regulation Magazine; P. McAfee, H. Mialon, S. Mialon, ‘Private v. Public
Antitrust Enforcement: A Strategic Analysis’ (2008) 92 Journal of Public Economics 1863-1875.

3 These are costs that public entities only face if they ultimately also need to litigate.
However, unlike consumers, public entities enforce competition law as part of the functions they
are expected to perform. R. Van den Bergh, L. Visscher, “The Preventive Function of Collective
Actions for Damages in Consumer Law’ (2008) 1(2) Erasmus Law Review.

36 R. Van den Bergh, ‘Private Enforcement of European Competition Law and the Persisting
Collective Action Problem’ (2013) 20 Maastricht Journal of European and Comparative Law 17.
The losses suffered by individual consumers are smaller than society’s losses. Consumers’ financial
reward is small compared to the costs of enforcement and they may benefit only marginally
from the deterrent effect of enforcing competition rules against wrongdoers. S. Shavell, ‘The
Optimal Structure of Law Enforcement’ (1993) 36 Journal of Law and Economics 255-287,;
M. Polinsky, ‘Private Versus Public’, p. 105-127.

37 R. Van den Bergh ‘Private enforcement’.

YEARBOOK oF ANTITRUST anp REGULATORY STUDIES



HARMONISING PRIVATE ENFORCEMENT OF COMPETITION LAW... 43

their efforts®. Consumers who are victims of a competition law infringement
have an interest to leave the enforcement efforts to others, so that profits
can be obtained without having to use their own resources. The ‘free-riding’
problem reduces the number of private actions below a socially optimal level
of enforcement?.

Collective and representative actions have often been considered to be
the way forward to remedy these incentive problems*’. Although in most EU
Member States consumer organizations have standing to bring actions for
injunctive relief, they do not always have the power to sue for damages*!. The
next section will further set out the rationale of collective actions and analyze
the specific role they play in consumer compensatory claims for competition
law violations.

IV. The relevance of collective actions in private enforcement
of competition law

As mentioned, the recently adopted Damages Directive does not contain
provisions on collective actions, despite the fact that earlier proposals of 2005
and 2008 addressed collective actions as one of the key issue in the EC’s
overall private enforcement policy. Instead, the EU took a more horizontal
approach culminating in 2013 in a Communication*? and a Recommendation
on collective consumer redress®. This Recommendation is an act of non-

38 Ibidem, p. 20, 24

3 R. Van den Bergh, L. Visscher, ‘The Preventive Function’, p. 14.

40 Communication from the Commission to the European Parliament, the Council, the
European Economic and Social Committee and the Committee of the Regions, Towards a
European Horizontal Framework for Collective Redress, COM(2013) 401 final; not published
in the Official Journal. Commission Recommendation on common principles for injunctive
and compensatory collective redress mechanisms in the Member States concerning violations
of rights granted under Union Law, C(2013) 3539 final; not published in the Official Journal.

41 For example, the recent decision of the German Federal Court of Justice on indirect
purchaser standing, passing-on defense, and new type of claim aggregation. Federal Court of
Justice BGH of 28 June 2011, KZR 75/10 ORWI; BGH of 7 April 2009, KZR 42/08 CDC.

42 Tn 2011, the EC published a public consultation working document entitled “Towards a
Coherent European Approach to Collective Redress’ indicating a change from a sectorial to a
horizontal approach towards collective redress. This was followed in 2013 by the Communication:
Towards a European horizontal framework for collective redress, COM(2013) 401 final.

43 The most important issue in the debate on private enforcement of EU competition
law was whether group actions should be based on an ‘opt-out’ or an ‘opt-in’ principle. The
Recommendation on common principles for injunctive and compensatory collective redress
mechanisms now follows the opt-in approach. Commission Recommendation of 11 June 2013
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binding soft law and thus Member States are not obliged to implement its
solutions.

The majority of EU Member States has given legal standing to consumers,
and adopted some form of a collective redress model, yet most of these schemes
remain under-enforced*. Most Member States implemented collective ‘opt-in’
actions and representative actions brought by consumer association. However,
some countries, such as the UK, Portugal, Denmark and the Netherlands,
adopted the ‘opt-out’ model*.

Irrespective of the specific model of collective redress adopted, collective
actions are considered to solve both the incentive problem of individual
consumers as well as the public policy concern associated with damages claims.
It has been argued in literature that collective actions can increase consumers’
access to justice, can serve public policy goals (such as: market rectification,
judicial economy and deterrence), as well as increase the overall effectiveness
of private enforcement*. Collective actions can consolidate dispersed
small-scale claims, and thus solve the incentive problem of many individual
consumers in cases where the harm caused by an infringement is widespread,
but the harm caused to individuals is so fragmented that they refrain from
litigating. Consolidating these claims in collective actions is, therefore, critical
for consumers who have suffered harm.

Collective actions are cost-spreading solutions; they can reduce litigation
costs, enlarge litigation possibilities and provide optimal representation for
consumers in court proceedings. Moreover, surveys show that citizens would
be more willing to defend their rights before a court if they could join other
consumers who complain about the same thing*’. Furthermore, collective

on common principles for injunctive and compensatory collective redress mechanisms in the
Member States concerning violations of rights granted under Union Law, OJ L 201, 26.07.2013,
p- 60.

4 For an overview of national legislation on types of standing for consumers see the so-called
‘Lear study’, Buccirossi et al., Collective redress in antitrust, European Union, Brussels, June 2012,
at: http://www.europarl.europa.eu/committees/fr/studiesdownload.html?languageDocument=E
Né&file=74351 (access 21.07.2013), p. 22, table 1. See also Z. Juska, ‘Obstacles in European’.

45 In the ‘opt-in” model, the individual claimants have to express their wish to join the
collective action in order to be recognized as a group member and be bound by the judgment
resulting from the collective action. In the ‘opt-out’ model, individuals are automatically
members of the group, unless they explicitly opt-out. Ch. Leskinen, ‘Collective Actions:
Rethinking Funding and National Cost Rules’ (2011) 8(1) Competition Law Review 87-121.

4 M.T. Vanikiotis, ‘Private Antitrust’, p. 1643-1647.

47 Eurobaromater, European Union citizens and access to justice, October 2004, p. 36;
2nd Edition of the Consumer Markets Scoreboard COM (2009) 25 Part 2, page 10 and
Eurobarometer n. 299, at: http://ec.europa.eu/consumers/redress_cons/docs/cons_redress EU _
qual_study_report_en.pdf (access 05.10.2015).
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actions form litigation avenues that are less disruptive for the market than
multiple individual litigations.

Despite all these arguments in favour of collective actions, consumers, who
are often not in a direct contractual relationship with the wrongdoer (indirect
purchasers), do not turn to their national courts to obtain redress. Although in
theory consumers and small and medium sized enterprises (hereafter, SMEs)
are affected by anti-competitive behaviours, and as such they should bring
actions as potential claimants, empirical evidence shows that the new rules
on collective actions have not yet resulted in a notable increase in consumer
litigations*®. The next sections will focus specifically on CEECs and analyze
their legislation on collective actions as well as the actual enforcement practice
of existing collective redress schemes.

V. Collective consumer actions in CEECs
1. Europeanization of competition and consumer law in CEECs

In order to evaluate the way in which collective consumer actions for
EU competition law enforcement have developed in CEEC:s, it is necessary
to briefly comment on two topics: ‘Europeanization’, of more than just
competition law, and on the role of consumers. First, while competition and
a functioning market economy did not yet, in fact, exist in CEECs, a clear
and comprehensive set of competition and consumer rules developed in the
shadow of their EU accession. The introduction of both competition as well
as consumer law was initially part of the legal obligations of CEECs during
their accession process to the EU%. Interestingly, competition acts were
enacted already at the beginning of the 1990s, but it was not until its 2d
half that CEECs enacted consumer protection acts*’. In reality, consumer

48 For example, in Sweden, France and the UK, consumer associations have standing to bring
representative actions for damages and yet the number of such cases is low and participation
rates vary greatly. R. Van den Bergh, ‘Private enforcement’, p. 23; Z. Juska, ‘Obstacles in
European’, p. 141.

49 The legal basis for aligning domestic competition laws with that of the EU were laid down
in various bilateral agreements between the EU and individual candidates from CEE (in the
so-called ‘Europe Agreements’). In the course of the EU eastward enlargement process, acquis
communautaire became a legally binding reference framework for the candidate countries — the
approximation of their laws was formulated as a strict obligation of the candidate countries in
the texts of their individual agreements.

50 Czech Republic 1992, Poland 1990 amended in 2000, Hungary 1997, Bulgaria 1999,
Estonia 1994, Latvia 1992 amended in 1999, Lithuania 1994 amended in 2000.
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protection, as both law and policy, was slowly advancing and was put on the
legislative and political agenda of CEECs due to considerable EU pressure>!.
This slow trend has continued also after their EU accession, partly due to the
weakness of their consumer associations and often weak and fragmented civil
societies.

It was the EU enlargement process that induced the adoption of an
identifiable body of competition as well as consumer law in the candidate
countries of CEE. It was the very same process that has led to the continuous
alignment of domestic laws with legislative and policy developments in the
EU>2, Accordingly, the enactment of domestic competition as well as consumer
laws was subject to top-down rule transfers and the law-making process was
governed by strong EU conditionality’?. The ‘Europeanization’ process>*
continued also after CEEC’s EU accession, and often involved vertical legal
transplants in both of these legal branches. For example, CEECs implemented
similar procedural rules and enforcement tools (such as leniency programmes)
as those used by the Commission in its enforcement system>3. The underlying
reason for this approach was the belief that once these rules and enforcement
methods have proven effective in the EU and for the Commission, they will
prove successful in Member States as well. However, the effectiveness of the
transplanted rules in the specific organizational and institutional framework

31 KJ. Cseres, Consumer protection and competition law, The Hague 2005.

52 F. Cafaggi, O. Cherednychenko, M. Cremona, K.J. Cseres, L. Gorywoda, R. Karova,
H.W. Micklitz, K. Podstawa, ‘Europeanization of Private Law in Central and Eastern Europe
Countries (CEECs). Preliminary Findings and Research Agenda’ (2010) 15 European University
Institute Working Papers LAW 15; K.J. Cseres, ‘Accession to the EU’s competition law regime:
a law and governance approach’ (2014) 7(9) YARS 31-66.

33 Schimmelfennig defines conditionality as a direct mechanism of Europeanization. The
EU disseminates its legal rules and governance by setting them as conditions that external
actors have to meet in order to obtain candidate/accession status or other rewards and avoid
sanctions. F. Schimmelfennig, U. Sedelmeier, ‘Governance by Conditionality: EU Rule Transfer
to the Candidate Countries of Central and Eastern Europe’ (2004) Journal of European Public
Policy 670; F. Schimmelfennig, ‘EU External Governance and Europeanization Beyond the EU’,
[in:] D. Levi-Faur (ed.), The Oxford Handbook of Governance, Oxford 2012. It was only with
regard to CEECs that pre-accession conditionality became a regular feature of EU enlargement
policy for all candidates.

34 Europeanization is understood as ‘the reorientation or reshaping of politics in the
domestic arena in ways that reflect policies, practices or preferences advanced through the
EU system of governance’; I. Bache, A. Jordan, ‘Europeanization and Domestic Change’, [in:]
I. Bache, A. Jordan (eds.), The Europeanization of British Politics, Basingstoke 2006, p. 30.

35 See K.J. Cseres, ‘The impact of Regulation 1/2003 in the New Member States’ (2010)
6(2) Competition Law Review 145-182; G. Pridham, “The EU’s Political Conditionality and Post-
Accession Tendencies: Comparisons from Slovakia and Latvia’ (2008) 46 Journal of Common
Market Studies 365-388.
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of CEECs was not as high as it was at its origin when they were enforced by
the Commission®.

2. Europeanization of private enforcement of competition law

Even before the Damages Directive was adopted, certain CEECs began
to adopt specific provisions on private enforcement, or harmonized some of
its elements, in their civil or commercial laws. Bulgaria, Hungary, Lithuania,
Romania and Slovenia implemented a specific provision in their respective
Competition Acts. All other CEECs rely on the rules of their civil procedure
or on the rules of their commercial codes.

However, while national legislation has indeed been aligned with the
intentions of EU institutions to encourage and enable private enforcement
of competition law, this fact is in sharp contrast with the number of cases
where private parties have actually enforced national or EU competition rules
in CEECs. These numbers are limited to a few cases per country. Indeed, in
a study covering all 27 EU Member State, Rodger reveals less than 10 cases
in the period of 1999-2009 in all CEE Member States except Hungary, which
had 16 cases”’.

Not all of the reasons behind low numbers of private enforcement cases
are the same between different CEECs. There are, however, a few that form
a pattern among them. It has been argued in most CEECs that private actors
are not at all aware of the possibility of private enforcement. Many potential
claimants remain inactive due to the overall complexity of damages cases,
especially with regard to the calculation of damages, general distrust in the
court system (as a result of the judiciary’s lack of expertise and experience), as
well as substantial litigation costs and long litigation periods8. The reported

36 This is, for example, the case with regard to the power to investigate private premises
or leniency programmes. K.J. Cseres, ‘Accession’, p. 55; see also The Global Diffusion of
Competition Law and Policy — An Exploratory Workshop, at: https://www.ucl.ac.uk/cles/
research_initiatives/gcl-economic/competition-law-and-policy-workshop (access 05.10.2015).

57 See reports from Bulgaria, Czech Republic, Hungary, Latvia, Lithuania Estonia, Poland,
Slovenia, Slovakia, Romania in: B. Rodger, AHRC project Comparative Private Enforcement of
Competition Law and Consumer Redress in the EU, 1999-2012, at http://www.clcpecreu.co.uk/
(access 05.10.2015). Rodger’s project considers all cases in the courts of all EU Member States
throughout a ten year period (1999-2009). His project gives a quantitative analysis of the extent
to which private enforcement is taking place across Member States. See B. Rodger, AHRC project
Comparative Private Enforcement of Competition Law and Consumer Redress in the EU, 1999-2012,
Research methodology, research objectives, at: http://www.clcpecreu.co.uk/ (access 05.10.2015).

58 M.D. Kukainis, ‘Latvia’ [in:] B. Rodger, AHRC project, at: http://www.clcpecreu.
co.uk/pdf/final/Latvia-Executive %20Summary.pdf (access 05.10.2015); P. Szilagyi, ‘Private
Enforcement of Competition Law and Stand-Alone Actions in Hungary’ (2013) 3(6) Global
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Hungarian cases were unfounded and frivolous®. Similarly in Slovakia, judges
have dealt with rudimentary questions of law only, rather than on substantive
issues on the merits. In Poland, all of the reported cases concerned the nullity
of contracts, none dealt with damages claims®. It has also been argued that
the fact that public enforcement is not effective, and fails in its decisional
stage, hinders the development of the private enforcement system®!.

Bulgaria specifically mentioned that the time needed for the adoption of
a new law (as a result of external pressure) is significantly shorter than the
time needed ‘for its familiarization and application’. This situation was further
aggravated by the abovementioned general unawareness of relevant rules, as
well as reluctance to enforce them®2.

It could be argued that most of the challenges are equally valid for ‘old’
Member States. However, CEECs do face some problems which are specific
to them. The fact that private actors are unaware that private enforcement is a
way to enforce competition rules and to get compensation, seems to be one of
these specific challenges. The complexity of competition law cases, especially
proving the causal link between the infringement and the damage, as well as
the calculation of the damage itself, form a significant barrier for both private
parties and national courts in all Member States. The institutional anxiety of
both private parties and courts to launch private damages claims seems stronger
in CEECs®. The fact that the ‘Europeanization’ of competition law has been

Competition Litigation Review 13-142, available at SSRN: http://ssrn.com/abstract=2396802
(access 16.02.2014); A. Braun, I. Hartmann, Czech Republic: Overviews, The European Antitrust
Review 2015, at: http://globalcompetitionreview.com/reviews/62/sections/210/chapters/2472/
croatia-overview/ (access 05.10.2015). In Lithuania, as well as the non-litigious nature of the
Lithuanian society; J. Malinauskaite, ‘Lithuania’, [in:] B. Rodger, AHRC project, at: http://
www.clcpecreu.co.uk/pdf/final/Lithuania-%20Executive %20Summary.pdf (access 05.10.2015);
V. Mircea, ‘Romania’, [in:] B. Rodger, AHRC project, at: http://www.clcpecreu.co.uk/pdf/final/
Romania-Executive %20Summary.pdf (access 05.10.2015); K. Sein, ‘Private enforcement of
competition law — the case of Estonia’ (2013) 6(8) YARS 129-139.

39 P. Szilagyi, ‘Private Enforcement’.

0 A. Jurkowska-Gomulka, ‘Private Enforcement of Competition Law in Polish Courts: The
Story of an (Almost) Lost Hope for Development” (2013) 6(8) YARS 110-112.

61 S, Sramelova, ‘Slovakia’, [in:] B. Rodger, AHRC project, at: http://www.clcpecreu.co.uk/
pdf/final/Slovakia%?20report.pdf (access 05.10.2015).

%2 D. Dragiev, ‘Bulgaria’, [in:] B. Rodger, AHRC project, at: http://www.clcpecreu.co.uk/pdf/
final/Bulgaria-%20Executive%20Summary.pdf (access 05.10.2015).

63 Both private individuals and national authorities face the problems of assessing complex
legal and economic issues of competition law. While most of the NCAs have built up sufficient
legal and economic expertise with regard to competition law issues the same cannot be said
about the national courts. National courts face a double barrier: on the one hand, they lack a
basic knowledge of European law and on the other, they are unfamiliar with competition law
issues. The new system of European competition law substantially raised the level of economic
analysis in competition cases, which will most probably create problems. The main difficulties

YEARBOOK oF ANTITRUST anp REGULATORY STUDIES



HARMONISING PRIVATE ENFORCEMENT OF COMPETITION LAW... 49

taking place parallel with market, constitutional and institutional reforms
explains the shortcoming of the institutional framework of private enforcement.

The adoption of the necessary legal framework for private actions is certainly
essential to activate actual enforcement. The above analysis shows, however,
that it is also necessary to create a broader institutional framework and, more
notably, to strengthen relevant institutions (also at the civil level of society).
In CEEGs, there is generally a strong reliance on public enforcement and
prevalent view that public enforcement has to facilitate private enforcement.
This might be a legitimate expectation in cases such as an amicus curiae
intervention by a NCA in court proceedings®. However, private enforcement
requires the stand-alone reliance of private actors on market-based solutions
such as tort, contract and property rights.

This clearly demonstrates that there is a significant gap between
transplanting the policy and the necessary rules of private enforcement and
their actual application. The next section will analyze the legal framework and
enforcement of collective actions in CEECs.

3. Legislation and enforcement of collective actions in CEECS

Table 1 below provides an overview of existing laws on collective redress
schemes in CEECs. The overview shows that there hardly any specific rules for
collective actions exist in this region, with the exception of Poland and Bulgaria.

Poland has introduced a class action procedure in 2009. The procedure
covers consumer law, product liability law, and applies to tort claims across all
sectors. It is an ‘opt-in’ collective redress scheme. However, all cases regarding
collective claims brought so far were related to consumer protection claims,
rather than competition law breaches®.

Bulgaria has three categories of collective actions. Two separate types
of representative actions can be brought before the courts by consumer
organizations for cases related to consumer protection issues. The first concerns

to be expected are among others how NCAs will deal with cases that spill over much beyond
their narrow competition mandate. National judges receive trainings and assistance in order to
be able to manage expert witnesses and economic evidence that will be inherent and frequent
parts of competition cases.

64 See the possible information exchange cooperation mechanisms laid down in Article 15
of Regulation 1/2003.

65 For a detailed discussion see A. Piszcz, ““Class actions” in the Court culture of Eastern
Europe’ [in:] L. Ervo, A. Nylund (ed.), The Future of Civil Litigation — Access to Courts and Court
Connected mediation in the Nordic Countries, Cham 2014, p. 357-379; A. Jurkowska-Gomuika,
‘Private Enforcement’, p. 110-112; M Tulibacka, Poland, Report, at: http://www.collectiveredress.
org/reports/poland (access 05.10.2015).
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claims for damages for collective consumer interests, the second covers claims
for compensation brought on behalf of consumers®. The third type refers to
a general group action procedure, which can be applied for claims based on
any legal branch. This procedure was adopted in 2008 and allows consumer
organizations to represent unspecified persons who suffered damages from any
legal infringements. Only a few of such cases have been brought forth so far
(five between 2004 and 2008). It has been argued that Bulgarian consumers are
often unaware of this redress mechanism and that they lack incentives to use itf”.
In certain other CEECs, such as Hungary and Croatia, legislation on some
form of collective actions is clearly limited to, or has so far only been applied
to, consumer law cases. Representative actions can also be commenced by
public authorities, including the Hungarian Competition Authority (GVH)
or certain specified bodies in Romania. However, even this model is under-
enforced. In Hungary, this provision has never been used in relation to a
competition case, albeit it was applied in consumer deception cases®.
Publicly available studies on collective redress schemes in all EU Member
States support the above picture present in CEECs. Studies demonstrate a very
low proportion of consumer claims in all EU Member States®®. The so-called
‘Lear Study’ reported six countries where collective redress cases occurred
for antitrust infringements, albeit the trial stage has actually been reached
only in four Member States”0. Rodger’s empirical study of collective consumer
actions in all 27 Member States found that contractual disputes between
businesses are the most common type of cases, with only very few consumer
cases in existence (less than 4%)7!. Even in those Member States where

% The 1%t collective scheme can be used irrespective of the fact whether the number of
affected consumers is definite or definable, and regardless of whether collective consumer
interests were damaged or exposed to threat. The 2 mechanism is, however, conditional upon:
two or more identifiable consumers having suffered damages of the same origin; the damages
must have been caused by the same trader; and that the association has been authorized in
writing by at least two consumers to take court action. BEUC, Country survey of collective redress
mechanisms, Bulgaria, http://www.beuc.eu/publications/2011-10006-01-e.pdf (access 05.10.2015).

67 BEUC, Country survey; D. Dragiev ‘Bulgaria’.

8 P. Szildgyi, ‘Report for the ‘Comparative Private Enforcement and Collective Redress
Project” [in:] B. Rodger, AHRC project, at http://www.clcpecreu.co.uk/pdf/final/Hungary%20
report.pdf (access 05.10.2015), p. 7.

% Between 20062012, the majority of private damages claims that followed an EC decision
were brought by large companies or public entities and not by SMEs or by consumers. Z. Juska,
‘Obstacles in European’, p. 132-33.

70 Buccirossi et al., Collective redress.

71 B. Rodger, Competition litigation and collective redress: a comparative EU analysis with focus
on Portugal and recent developments in the UK, 3 June 2013, University of Lisbon Law School,
at: http://www.ideff.pt/xms/files/Iniciativas/varios_2013/Rodger_2013_Private_enforcement_
Lisbon_presentation.pdf (access 21.07.2013). See also B. Rodger, ‘Private enforcement and
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consumer organizations can sue for damages, they have remained passive as
enforcers.”?

This leaves a remaining problem unsolved: consumers who suffered harm as
a consequence of competition law violations do not receive compensation and
so their fundamental right to a remedy is ineffective. At the same time, both
the unjustified enrichment on the side of the infringer, as well as the public
policy goals of competition law enforcement (deterrence and compensation),
remain unaddressed. The next section will discuss a number of issues that
could be implemented when shaping future legal frameworks for collective
actions in CEECs.

VI. Are there solutions? In the law and beyond

Barriers to consumers’ access to justice are well-known and have been
thoroughly analyzed.”® Litigation before courts takes excessive time and
money when compared to the small value of the dispute at stake. Moreover,
civil procedures are often not geared to the institution of mass (collective)
procedures and courts end up adjudicating cases rather than mediating or
reconciling them. A part from that, there are also barriers of a psychological
nature: unfamiliarity with the legal language, lack of information about the
actual harm and the infringement’#, combined with a lack of investigatory tools
to detect them. Consumers discover harm when it has already taken place and
are thus not interested in avoiding it in the future. When individual consumers
face substantial costs, disproportionate to the amount of their complaint, they

collective redress: the benefits of empirical research and comparative approaches’ (2012) 8(1)
Competition Law Review 1-6; S. Peyer, ‘Private Antitrust Litigation in Germany from 2005 to 2007:
Empirical Evidence’ (2012) 8(2) Journal of Competition Law and Economics 331-359.

72 The 2012 ‘Lear study’ argued that ‘the number of actions related to antitrust infringements
is still very limited. This may be in part due to the fact that most of the national collective
redress systems in Europe have been introduced only recently, but it might also suggest that
existing legislation is scarcely effective in promoting consumer and SME access to collective
redress instruments’. Buccirossi et al., Collective redress, p. 13, 42-43.

73 W.H. Van Boom, M. Loos (eds.), Collective Consumer Interests and How They are Served
Best in Europe; Legal aspects and policy issues on the border between private law and public policy,
Groningen 2007; K.J. Cseres, ‘Collective consumer actions: a competition law perspective’ [in:]
W.H. van Boom, M. Loos (eds.), Collective Consumer; R. Van den Bergh, L. Visscher, ‘The
Preventive Function’.

74 Information concerning law infringements and the identity and location of the wrongdoer
are key to consumers in order to initiate proceedings. Consumers are often unaware of the
infringements before the actual harm has occurred.
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will decline to seek redress and resolve disputes’. All these arguments make a
strong case for collective actions. In fact, collective actions are the only means
through which consumers are likely to seek redress and get compensated.

However, as the above analysis shows, even in countries with an existing,
statutory collective redress model, there are hardly any, or even no cases at
all of damages claims based on competition law violations. Several in-depth
studies have been conducted analysing the optimal model of collective redress
for consumers in competition law cases as well as in other legal branches’®.
These studies covered legal rules that optimize the effectiveness of collective
redress schemes and, most notably, traditional rules on legal funding, which
do not easily accommodate the realities of representative litigation. Yet these
issues alone may not solve the entire problem of the overwhelming under-
enforcement of collective schemes.

Specific problems of CEECs could lay behind the low number of such cases.
These problems include the weak position of consumers, consumer organizations
and associations, which reflects a general feature of CEECs, where civil society
is often fragmented. The specific problems of CEEC:s call for solutions beyond
a mere transplantation of legal rules which have proven effective elsewhere.
The case of CEECs calls for home-grown solutions that strengthen private
autonomy as such. Accordingly, caution is recommended with respect to some
of the suggestions popular in these countries such as, for example, to rely even
more heavily on public enforcement in order to facilitate private enforcement.
In the public-private divide of law enforcement, public enforcement is already
more dominant in CEECs than in older Member States. Certain advantages
can indeed be earned by relying on effective public enforcement in order to
stimulate private enforcement. These include, for example, making use of the
expertise of the EC”” or of NCAs who can assist national courts as an amicus

75 Consumers have insufficient incentives to enforce the law because their personal financial
reward is small compared to the enforcement costs and they will only marginally benefit from
the deterrent effect of enforcing the rules against wrongdoers. They have insufficient retributive
motives. These factors might even result in under-enforcement. Hence private enforcement
of consumer law is inefficient to achieve deterrence because of the lack of information and
the risk of under-enforcement. R. Van den Bergh, ‘Private enforcement’, R. Van den Bergh,
L. Visscher, ‘The Preventive Function’.

76 7. Juska, ‘Obstacles in European’; M. Ioannidou, ‘Enhancing Consumers’; Ch. Leskinen,
‘Collective Actions’; D. Hensler, ‘The Globalization of Class Actions: An Overview’ (2009)
622(1) The Annals of the American Academy of Political and Social Science 7-29; Ch. Hodges,
The Reform of Class and Representative Actions in European Legal Systems, Oxford-Portland
2008.

77" According to Article 15(1) of Regulation 1/2003, national courts may ask the EC to
transmit to them information in its possession or to give its opinion on questions concerning
the application of EU competition rules. A national court may ask the EC for its opinion on
economic, factual and legal matters concerning the application of EU competition rules. On
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curiage in adjudicating damages claims in competition cases’. However, they
will not manage to cure the incentive problems plaguing consumers when faced
with the possibility to bring damages actions.

There have also been examples of other methods meant to facilitate private
actions. In Hungary, a legal presumption of a 10% overcharge was introduced
when calculating damages for hard-core cartels with the intention to simplify and
encourage damages claims’. Similarly, in Bulgaria, a more flexible procedural
rule has been implemented for damages claims for competition law violations.
The Bulgarian Competition Act provides that all legal and natural persons,
harmed by an anti-competitive practice, are entitled to compensation even if the
infringement was not directly aimed against them. This special rule allows the
compensation of damages suffered by persons or entities (such as final customers
and consumers) that have not been a direct counterparty of the infringer/s, but
who suffered harm because the results of the infringement were passed on to
them by intermediate commercial operators®’. Even though these procedural
shortcuts have not yet resulted in an increase in the number of consumer cases,
they substantially reduce the complexity and thereby the costs of litigation.

Another way to stimulate an increase in the number of consumers bringing
claims before national courts might lay in alternative dispute resolution
(hereafter, ADR), which could be a combination of collective consumer actions
and normal ADR mechanisms — so- called collective ADR. The well-known
Italian motor car insurance cartel case®! demonstrated that if the objective is

the basis of Article 15(3) of Regulation 1/2003, the EC, acting on its own initiative, may submit
written observations (amicus curiae) to national courts, where a coherent application of Article
101 or 102 TFEU so requires.

78 In Hungary, for example, on the basis of Article 88/B of the Competition Act, a court
shall immediately notify the NCA if the application of competition rules on cartels or abuse of
dominance arises in a civil action before that court. The NCA may submit observations or set
forth its standpoint orally before the closing of the hearings. Upon a request of the court, the
NCA shall inform the court about its legal standpoint concerning the application of competition
rules in the given case. Thus, the NCA acts as an amicus curiae to the courts. Furthermore, if
the NCA decides to initiate proceedings in a matter that is pending before the court, then the
court shall stay its own proceeding until the NCA issues its final, legally binding decision. The
court is bound by the final and legally binding decision of the NCA concerning the finding of
an antitrust breach or the lack thereof. See also Article 9 of the Damages Directive. A final
decision of a NCA (or national appellate court) will constitute irrefutable evidence in litigation
in that Member State that an infringement has occurred.

7 1In case of a horizontal hardcore cartel, except horizontal hardcore purchase cartels, it is
presumed that the competition law violation caused a 10% increase in the market price. The
presumption is rebuttable.

80 P. Petrov, ‘Bulgaria’ [in:] International Comparative Legal Guide, Enforcement of
competition laws, London 2009, p. 44.

81 Joined cases C-295/04 to C-298/04 Manfredi v Lloyd Adriatico Assicurazioni SpA and
Others, [2006] ECR 1-6619.
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to provide compensation for final consumers, and to encourage them to take
action to enforce competition rules, then consumers will choose this redress
avenue which provides optimal conditions to have their claims adjudicated in
a swift, flexible and effective way. Manfredi®* shows that if claims are small
and there is no possibility to consolidate and aggregate them, then consumers
prefer to turn to small claims courts, where procedures are less formal and
less demanding in terms of evidence and the burden of proof.

The Commission has, in fact, acknowledged these points earlier. In its
Staff Working Paper accompanying the 2008 White Paper, collective ADR
was put forward as a means of an early resolution of disputes and encouraging
settlements®3. Similarly, the EC’s 2009 Discussion Paper on consumer collective
redress recommends collective ADR, in combination with judicial collective
redress for consumer disputes, as presently available in Sweden and Finland3*.

VII. Conclusions

Private enforcement of competition law has been among the European
Commission’s priorities for over a decade now. As a horizontal legal transplant
from the US antitrust system, the EC has intended to apply this enforcement
tool in order to raise the effectiveness of competition law enforcement,
similarly to the success of the US private enforcement system. EU Member
States have followed the ‘prioritization’ of the Commission and have also
actively engaged in both law- and policy-making concerning damages claims.
Yet the Damages Directive, which can be considered the result of the
numerous efforts and proposals of the EC in this field does not contain rules
on collective redress at all. The EC issued merely a Recommendation that
includes soft law instruments meant to stimulate Member States to create
collective redress schemes. Nevertheless, the Commission was encouraging
Member States to implement legislation to enable damages claims and also
collective actions. This paper has critically analyzed this policy and the ‘transfer
of rules’ in the broader governance framework of ‘Europeanization’, which
has been a dominant governance mode since CEECs’ EU accession. Private
enforcement of competition law has thus been a vertical policy transplant in
CEECs. However, examining its actual enforcement practice, and especially
that of collective actions, questions its viability.

82 Tbidem.

83 Commission Staff Working Paper, SEC(2008) 404, 2.04.2008, points 41, 247, 248.

84 http://ec.europa.eu/consumers/redress_cons/docs/consultation_paper2009.pdf (access
05.10.2015), p. 16-19.
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First, while rules exist for private damages claims in all CEECs that are EU
Member States, most countries in this region have only experienced a handful
of such cases in practice. Moreover, many of the few existing cases concerned
issues other than damages claims. It is thus possible to speak of hardly any
practice of successful damages actions in CEECs. The possible reason for the
low number of such cases can be summed up as a weak institutional framework
(composed of private actors, consumer organizations, lawyers and national
courts) which is not yet sufficiently developed to actively use existing legislation.
Second, the legal framework for collective actions is under-developed. Only
two out of the thirteen CEECs have an effective collective redress scheme
for consumers’ compensatory claims. But even the two existing systems are
under-enforced. Numerous studies have been conducted already that try to
crystallize what would be the optimal model of collective redress, including
effective funding rules. Nevertheless, a further institutional issue might exist
that has to be addressed in CEECs. Institution-building initiatives have to
target their fragmented and weak civil societies so as to make consumers assert
their rights as well as strengthen the judicial system in order to cope with the
complexity of such cases. This paper has also suggested to look into rules that
simplify the procedure in collective consumer claims such as the Hungarian
legal presumption of 10% overcharge as well as argued in favour of a more
in-depth study of the collective ADR model.

The objective of collective actions in private enforcement of competition
law is to compensate those consumers who suffered harm as a result of an
anti-competitive practice. That objective can indeed be transplanted into the
national legal regimes of EU Member States originating in CEE. However,
the resulting domestic rules need to be further adapted to reflect the legal and
social position of consumers in CEECs. Otherwise, those rules will remain law
in books without being effectively used in practice.
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Abstract

The Damages Directive introduces the right to “full compensation’ and the principle
of ‘joint and several liability’ for antitrust damages (Article 3(1) and Article 11(1)
respectively). The Directive does not determine the type of damage that can be
awarded in civil proceedings. In theory, there are thus no barriers to establish
punitive, multiple or other damages. In practice, it is rather unlikely that such types
of damages will be awarded after the implementation of the Directive due to the
ban placed on overcompensation in its Article 2(3).
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This paper will try to decode the concept of ‘full compensation’ and ‘joint and several
liability’ in light of the Damages Directive as well as EU jurisprudence. An adequate
understanding of these terms is without a doubt one of the key preconditions of
correctly implementing the Directive and, consequently, a condition for making
EU (competition) law effective.

While on the one hand, a limitation of the personal scope of civil liability can
currently be observed in EU law (covering both legislation and case law),
a broadening of its subject-matter scope is visible on the other hand. With reference
to the personal scope of civil liability, the Directive itself limits the applicability
of the joint and several responsibility principle towards certain categories of
infringers: small & medium enterprises (Article 11(2)) and immunity recipients in
leniency (Article 11(3)). Considering the subject-matter scope of civil liability, the
acceptance by the Court of Justice of civil liability for the ‘price umbrella effect’
should be highlighted. In addition, the principle of the ‘passing-on defence’ can
also be regarded as a manner of broadening the scope of civil liability for antitrust
damage (Article 12-16).

The paper will present an overview of the scope of civil liability for antitrust
damages (in its personal and subject-matter dimension) in light of the Directive
and EU jurisprudence. The paper’s goal is to assess if the applicable scope will in
fact guarantee the effective development of private competition law enforcement
in EU Member States. This assessment, as the very title of this paper suggests, will
be partially critical.

Résumeé

La Directive relative aux actions en dommages introduit le droit de la «réparation
intégrale» et le principe de la «responsabilité solidaire» dans le context des
préjudices causés par des pratiques anticoncurrentielles (I'article 3(1) et I’article 11
(1), respectivement). La Directive ne précise pas le type de dommage qui peut étre
accordée dans les procédures civiles. En théorie, il n’y a donc pas d’obstacles pour
accorder des dommages punitifs, multiples ou d’autres. Néanmoins, en pratique,
il est peu probable que les dommages de ce type seront accordés apres la mise
en ceuvre de la Directive, en raison de I'interdiction de la réparation excessive
introduit dans I’article 2 (3) de la Directive.

Cet article va tenter d’interpréter la notion de la «réparation intégrale» et la
«responsabilité solidaire» a la lumiere de la Directive, ainsi que la jurisprudence
de cours européennes. Une bonne compréhension de ces termes est sans doute
I'une des conditions essentielles de la mise en ceuvre correct de la Directive et, par
conséquent, la condition d’efficacité du droit européen de la concurrence.

D’une part, nous pouvons actuellement observer la limitation du champ
d’application personnel de la responsabilité civile dans le droit européen (dans la
législation européenne et dans la jurisprudence), mais d’autre part, nous pouvons
aussi remarquer un élargissement du champ d’application matérielle. En faisant la
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référence au champ d’application personnel de la responsabilité civile, la Directive
limite 'application du principe de la responsabilité solidaire a I’égard de certaines
catégories de contrevenants : des petites et moyennes entreprises (1'article 11 (2))
et des bénéficiaires d’'une immunité accordée dans le programme de clémence
(Particle 11 (3)). En ce qui concerne le champ d’application matérielle, nous devons
souligner I’acceptation par la Cour de justice de 'Union européenne le principe de la
responsabilité civile pour «’effet parapluie». De plus, le principe de la répercussion
du surcofit peut aussi étre considéré comme une manicre d’élargissement du champ
d’application de la responsabilité civile pour les préjudices causés par des pratiques
anticoncurrentielles (les articles 12-16).

Cet article va présenter une vue d’ensemble des régles concernant la responsabilité
civile pour les préjudices causés par des pratiques anticoncurrentielles (dans sa
dimension personnelle et matérielle) a la lumiére de la Directive et la jurisprudence
européenne. Son objectif est d’évaluer si le champ d’application actuelle pourrait
garantir le développement efficace de 'application privée du droit de la concurrence
privée dans les Etats membres de 'UE. Cette évaluation, comme le titre méme de
cet article I'indique, sera partiellement critique.

Key words: antitrust civil liability; damage; Directive 12014/104; joint and several
liability; immunity recipient; private enforcement of competition law; public
enforcement of competition law; umbrella pricing.

JEL: K23; K42.

I. Introduction

After a long-lasting debate on harmonizing the rules on private enforcement
of competition law in the EU, a Directive on certain rules governing actions for
damages under national law for infringements of the competition law provisions
of the Member States and of the European Union was ultimately born! in
November 2014 (hereafter, Damages Directive or Directive). The Directive
provides a framework of solutions, some of which are of a very general character.
As a result, they must be ‘completed’ by much more detailed provisions of
national laws. It is a commonly recognized opinion that implementing the
Damages Directive will be quite challenging for Member States. A key reason
for this realisation lies in the fact that some of the rules of the Directive
nearly devastate traditional institutions (or their traditional interpretation) of

1 Directive 2014/104/EU of the European Parliament and of the Council of 26 November
2014 on certain rules governing actions for damages under national law for infringements of
the competition law provisions of the Member States and of the European Union (OJ L 349,
05.12.2014, p. 1) (hereafter, Damages Directive).
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civil law, especially in countries with legal systems shaped as statutory law.
Another reason making the implementation process rather difficult lies in the
jurisprudence of the Court of Justice of the EU (hereafter, CJ) that can surely
not be ignored by national lawmakers. In fact, it is not only the Damages
Directive itself, but also EU jurisprudence that must be ‘implemented’ in
prospective national regulations on private antitrust enforcement. On the one
hand, judgments of the CJ may be helpful in shaping provisions at the national
level because they provide details than the Directive lacks. Yet on the other
hand, some rulings, such as Kone?, offer solutions that can be considered rather
controversial from the point of view of national civil law.

This paper aims to analyze two aspects of antitrust liability: its personal
and subject-matter scope. An analysis on how these two aspects have been
shaped in EU legislation and jurisprudence lead to a simple conclusion —
harmonisation went partially in the wrong direction. Rather than strengthen
the effectiveness of antitrust law and its private enforcement, the guidelines
provided by the EU lawmaker and judiciary somehow limited the benefits
resulting from private antitrust enforcement and upset the sensitive balance
between both (public and private) enforcement methods of Articles 101 and
102 TFEU and corresponding national provisions.

II. Personal dimension of civil antitrust liability
1. Culpability

Prohibitions of competition restricting practices can be regarded as totally
free from the concept of culpability, which in fact means that ‘guilt’ does not
constitute a prerequisite for applying the prohibitions. Another idea considers
the antitrust bans as being dependent on the concept of ‘fault’, although both
voluntary and involuntary (unintentional) activity causes responsibility for
antitrust breaches within public enforcement of competition law. Regardless
of the theoretical basis, approving either idea means that while applying the
prohibitions (be it the ban on cartels or on the abuse of dominance) there is
no need to prove if an infringer is guilty or not. ‘Fault’, as a factor reflecting
the degree of involvement in, and awareness of, the anticompetitive behaviour,
can be taken into account when calculating the amount of the fine to be
imposed. However, one of a most appealing example of ‘ignoring’ the concept

2 Case C-557/12 Kone AG and Others v. OBB-Infrastruktur AG, ECLI:EU:C:2014:1317.
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of culpability while determining antitrust liability in the public enforcement
domain is the application of the single economic unit doctrine.

However, ‘fault’ cannot be treated as non-existent in private enforcement of
competition law, like it usually is in public enforcement, mainly because ‘fault’
constitutes a necessary condition of civil liability in certain cases, especially
liability for torts. Accepting culpability, as one of the necessary conditions for
antitrust liability, would simultaneously determine which legal basis for civil
liability is acceptable in private antitrust enforcement. As the CJ claimed in the
recent CDC case: [...] since the requirements for holding those participating
in an unlawful cartel liable in tort may differ between the various national
laws, there would be a risk of irreconcilable judgments if actions were brought
before the courts of various Member States by a party allegedly adversely
affected by a cartel [...]”3. For example, tort liability in the Polish Civil Code
is based on the concept of culpability. Hence, making Article 415 of the Civil
Code (establishing rules of tort liability) the legal basis for claims in antitrust
cases requires proving ‘fault’. In fact, accepting culpability as a prerequisite
of antitrust liability should also be considered a method of determining the
circle of potential defendants in private antitrust enforcement cases.

Yet the EU did not take this opportunity. The Damages Directive itself
does not point to culpability as the basis for antitrust liability — Member
States are (theoretically) free in their choice in this regard. This may result
in a differentiation of the scope of entities held liable before civil courts for
anticompetitive practices in various Member States. Having said that, the
freedom that Member States have in making culpability the basis for antitrust
liability is limited by the principle of effectiveness and, although to a smaller
degree, by the principle of equivalence. This realisation can be traced back
to Recital 11 of the Directive’s Preamble: “Where Member States provide
other conditions for compensation under national law, such as imputability,
adequacy or culpability, they should be able to maintain such conditions in so
far as they comply with the case-law of the Court of Justice, the principles of
effectiveness and equivalence, and this Directive’.

Importantly, EU jurisprudence draws a rather wide circle of entities to which
a violation of Article 101 and 102 TFEU can be attributed to®. Hence, the

3 (C-352/13 Cartel Damage Claims (CDC) Hydrogen Peroxide SA v. Akzo Nobel NV, Solvay
NV, Kemira Oyj, FMC Foret SA, ECLI:EU:C:2015:335, para. 22.

4 Possible legal basis for antitrust legal liability are thoroughly analyzed by: A. Jurkowska,
‘Antitrust Private Enforcement — Case of Poland’ (2008) 1(1) YARS 64-67; P. Podrecki, ‘Civil
Law Actions in the Context of Competition Restricting Practices under Polish Law’ (2009) 2(2)
YARS 78-98; R. Stefanicki, Prywatnoprawne Srodki dochodzenia roszczer z tytulu naruszenia regut
konkurencji, Warsaw 2014, p. 215-245.

5 Le. cases of undertakings who are not direct members of a cartel but who act as “facilitators’
for the cartelists and are held responsible for infringing Art. 101 TFEU - see Commission’s
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independence of Member States to determine — at least from the perspective
of culpability — the personal scope of antitrust civil liability is rather illusionary,
provided they want to comply with the principle of effectiveness of EU law,
directly stated in Article 4 of the Damages Directive.

2. Joint and several liability

Surprisingly, it was the EU lawmaker itself which introduced into the
Damages Directive a provision that seriously violates the effectiveness of EU
competition law. Article 11(2) establishes a derogation from the principle
of joint and several liability expressed directly, as the basic rule for antitrust
civil liability, in Article 11(1). Under two cumulative conditions, small and
medium sized enterprises (hereafter, SMEs) are exempted from joint and
several liability — instead, they are liable only to their own direct and indirect
purchasers. A SME is entitled to benefit from this derogation if ‘its market
share in the relevant market was below 5 % at any time during the infringement
of competition law’ (Article 11(2)(a)) and ‘if the application of the normal
rules of joint and several liability would irretrievably jeopardise its economic
viability and cause its assets to lose all their value’ (Article 11(2)(b)).

It is assumed here that the principle of joint and several liability for
antitrust infringements is fair and suitable for antitrust cases. Hence, the
derogation provided in Article 11(2) has to be firmly and expressly disagreed
with. First, it totally spoils the ‘democratic’ character of antitrust prohibitions
expressed in Article 101 and 102 TFEU (and corresponding domestic
provisions). These prohibitions are normally applied regardless of the status
or size of the undertakings concerned or their financial performance. Even in
calculating fines by the Commission (as well as, for example, Poland’s National
Competition Authority — the UOKIK President), the size of an enterprise
does not matter! The exemption provided by Article 11(2) of the Directive
may thus be seen as undermining the deterrence effect of potential damages
actions towards SMEs®.

An infringer’s inability to pay is an issue that can have an impact on the
level of the fine imposed in public enforcement proceedings. According

decision of 11 November 2011 (COMP/38.589) and related case T-27/10 AC-Treuhand AG
v. Commission, ECLI:EU:T:2014:59 (appeal case C-194/14 P before the Court of Justice still
pending).

6 S. Peyer, ‘Antitrust Damages Directive — much ado about nothing?’ [in:] M. Marquis,
R. Cisotta (eds.), Litigation and arbitration in EU competition law, Edward Elgar Publishing
2015, p. 41. See also a critical view of a derogation for SMEs presented by S.O. Pais, A. Piszcz,
‘Package on Actions for Damages Based on Breaches of EU Competition Rules: Can One Size
Fit All?” (2014) 7(10) YARS 226-228.
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to paragraph 35 of the Guidelines on the method of setting fines imposed
pursuant to Article 23(2)(a) of Regulation No. 1/20037, the Commission may
grant a fine reduction to an undertaking ‘solely on the basis of objective
evidence that imposition of the fine as provided for in these Guidelines would
irretrievably jeopardise the economic viability of the undertaking concerned
and cause its assets to lose all their value’.

In truth, the wording of the abovementioned paragraph of the Guidelines and
the wording of Article 11(2)(b) of the Damages Directive are identical. Some
might claim therefore that the solution applied in the Directive is somehow
justified. This view cannot be supported however: even if the condition for
inability to pay is formulated in the same manner as the SME derogation,
the objective and context of its application are slightly different. When the
Commission considers the condition of inability to pay, the total fine for the
given antitrust practice is decreased — this is a sort of ‘amnesty’ for the infringer.
In the context of private antitrust enforcement, the prerequisite of inability
to pay is not an instrument for modifying the level of damages (which can
be considered a ‘fine’ in civil law). Instead, it is an instrument for modifying
the way in which damages are distributed. The EU lawmaker seems to have
forgotten that joint and several liability does not actually mean that only certain
defendants, instead of all of them, fulfil their obligations towards plaintiffs. Joint
and several liability gives plaintiffs easier access to damages. It does not exclude
the possibility of recovering a relative part of damages paid to plaintiffs from
‘co-infringers’ (defendants) — this is what recourse claims are for!

In line with how the derogation guaranteed in Article 11(2) is understood
here, it is regarded as a shield against an excessive number of claims being
addressed towards an SME in difficulties, which could cause a further
deterioration of that company’s financial condition. But why are only SMEs
protected against such risk? Large enterprises can face the same difficulties —
in fact, this is even more likely than for SMEs because large infringers usually
generate a far greater number of antitrust ‘victims’ than SMEs (a simple result
of differences in their client numbers).

The above derogation from the principle of joint and several liability was
introduced into the Damages Directive by the European Parliament3. It seems

7 Guidelines on the method of setting fines imposed pursuant to Article 23(2)(a) of
Regulation No. 1/2003 (OJ C 210, 01.09.2006, p. 1).

8 See Draft European Parliament Resolution on the proposal for a directive of the
European Parliament and of the Council on certain rules governing actions for damages under
national law for infringements of the competition law provisions of the Member States and
of the European Union (COM(2013)0404 — C7-0170/2013 - 2013/0185(COD)), available at:
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+REPORT +A7-2014-
0089+0+DOC+XML+VO//EN (access 5.10.2015).
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that the Parliament still promotes the ‘SME approach’ despite the fact that the
latter is currently being contested by many economists because the strength
of SMEs as an economic driving force seems to have been overestimated®. In
fact, a total collapse of a large company, that occurred for example as a result
of fulfilling joint and several liability for antitrust torts, may have much more
serious economic and social consequences than the collapse of a SME:s.

As a matter of fact, Article 11(2) of the Directive makes the enforcement
of antitrust rules before national courts more difficult (at least in cases
concerning SMEs fulfilling the conditions prescribed in this provision). Due
to the European Parliament, it is mainly private entities (excluding situations
when public authorities submit antitrust claims as the Commission did in the
Otis case'’) that must bear the burdens of public policy goals in this context.
Thankfully at least, the Parliament stopped its intervention at Article 11(2)
and did not ‘improve’ the Directive any further with yet another pro-SMEs
rule, this time on the possibility of a court decreasing the amount of damages
that SMEs are obliged to pay as their relative part of liability. It is surprising
that the Preamble to the Directive does not say a word about the derogation
introduced in Article 11(2).

Instead of making certain categories of enterprises somehow privileged in
private antitrust enforcement, it is fair to say that the EU lawmaker should
have had more trust in national legal systems and in national judiciaries — the
institution of joint and several liability is well settled both in law and practice,
and used in many economic and social contexts.

3. Immunity recipients in leniency

The principle of joint and several liability is also limited with respect to
undertakings that successfully applied for leniency and gained total immunity
from fines (hereafter, immunity recipient). According to Article 11(4) of
the Damages Directive, an immunity recipient is generally liable jointly and
severely only towards its direct or indirect purchasers or providers. However,

9 See e.g. D. Hirschberg, The Job-Generation Controversy: The Economic Myth of Small
Business, Routledge 2015; R. K. Gruenwald, ‘Alternative Approaches in Evaluating the EU
SME Policy: Answers to the Question of Impact and Legitimization’ (2014) 2(2) Entrepreneurial
Business and Economics Review 77-88; R. Levine, ‘Should government and aid agencies subsidize
small firms’ [in:] L. Brainard (ed.), Transforming the Development Landscape: The Role of the
Private Sector, Washington 2006, p. 66 et seq.; R. Parker, ‘The Myth of the Entrepreneurial
Economy’ (2001) 15(2) Work, Employment and Society; S.J. Davis, J. Haltiwanger, S. Schuh,
‘Small Business and Job Creation: Dissecting the Myth and Reassessing the Facts’ (1993) 8(4)
Small Business Economics 297-315.

10 Case C-199/11 Europese Gemeenschap v. Otis NV and Others, ECLI:EU:C:2012:684.
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joint and severe liability of an immunity recipient towards other injured parties
is ‘restored’” ‘where full compensation cannot be obtained from the other
undertakings that were involved in the same infringement of competition law’.
It is worth noting that the scope of the derogation for immunity recipients
guaranteed in Article 11(4) is more modest than that offered to SMEs in
Article 11(2). Still, the Directive provides some other reservations for
executing antitrust civil liability of immunity recipients. First, according to
Article 11(5), when a group of liable infringers makes a claim to recover a
contribution from other liable infringers, the amount of the contribution of
an immunity recipient ‘shall not exceed the amount of the harm it caused
to its own direct or indirect purchasers or providers’. Second, in the case of
liability for harms caused to entities who are not direct or indirect purchasers
or providers, according to Article 11(6) ‘the amount of any contribution from
an immunity recipient to other infringers shall be determined in the light of
its relative responsibility for that harm’.

Leniency is one of the key tools of a successful and effective fight against
cartels. Failure to provide any sort of protection for leniency applicants for
private antitrust enforcement would certainly make this tool ineffective or
even non-existent. The reasons behind giving special treatment to immunity
recipients are explicitly listed in Recital 38 of the Directive’s Preamble. First,
whistle-blowers deserve such protection because they contribute to bringing
an infringement to an end, a fact that translates into a limitation of the scope
of the resulting harm. Second, ‘(...) the decision of the competition authority
finding the infringement may become final for the immunity recipient before it
becomes final for other undertakings which have not received immunity, thus
potentially making the immunity recipient the preferential target of litigation’.

Certainly, a derogation from the principle of joint and several liability for
immunity recipients exemplifies a situation when private antitrust enforcement
takes a backseat, giving priority to public enforcement. While supporting a
rational, well-balanced and sustainable co-existence of both enforcement
methods, the solution adopted in the Damages Directive must be fully
approved of. The fact should be appreciated in particular that the derogation
did not go too far and its application is limited to immunity recipients only.

4. Settling co-infringers

The Damages Directive contains one more limitation of the principle
of joint and several liability — Article 19 sets out special rules for awarding
damages in the case of a settlement. According to Article 19(1), as a result
of a settlement, the claim of a settling injured party is reduced by the settling
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co-infringer’s share of the harm that the antitrust infringement inflicted
upon the injured party. The rest of the claim can be executed only against
non-settling co-infringers, non-settling co-infringers are not allowed to get a
contribution for the remaining claim from the settling co-infringer (Article
19(2)). Damages be successfully demanded in full from a settling infringer
only if non-settling co-infringers are unable to pay, unless that possibility is
directly excluded in the text of the settlement (Article 19(3)).

It is not easy to find any good reasons for adopting an exception from the
standard rule of civil antitrust liability guaranteed by the Directive for settling
antitrust infringers. Recital 51 of the Directive’s Preamble is not convincing,
which treats leniency programmes and settlements in the same manner, as if
they served the same objectives. Leniency help discover prohibited practices
— it can be safely assumed that some claimants would not even know about
an antitrust infringement if not for leniency. Hence, the use of leniency within
public enforcement can benefit not only the leniency applicants themselves,
but also (potential) claimants. By contrast, settlements are beneficial mainly
to competition authorities. The fact that antitrust proceedings come to an end
faster, and that a potential claimant can sue the infringers earlier, does not
compensate for the limitation of the rights of claimants as set out in Article 19.
Thanks to this provision, settlements can be viewed by infringers as a method
of avoiding (or at least significantly limiting) follow-on damages claims. The
opinion has to be supported that ‘if this becomes the case, claimants would
probably be denied final infringement decisions and some of the benefits of
the New Directive will be undermined’!!.

III. Subject-matter dimension of antitrust liability
1. General rules for the scope of damages

The Damages Directive confirms not only what the CJ used to say about the
‘content’ of damages (e.g. in Manfredi'?), but what is also simply a basic rule of
civil liability in a vast majority of EU Member States. Hence, the concept of
‘harm’ (including antitrust harm) covers: actual loss (damnum emergens), loss
of profits (lucrum cessans) and — if appropriate — interests. The principle of
full compensation is established in Article 3(2) of the Damages Directive. This

M. de Sousa e Alvim, ‘The new EU Directive on antitrust damages — a giant step
forward?’ (2015) E.C.L.R. 36(6) 248.

12 Joined cases C-295/04 to C-298/04, Manfredi v. Lloyd AdriaticaAssicurazioniSpA et al.
[2006] ECR I-06619.
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was certainly the only solution that could have been adopted in continental
Europe, any other solutions would be too contradicting for domestic civil laws.

The many complaints expressed over difficulties in calculating damages
in antitrust cases cannot be shared, albeit it is true that the assessment is
not easy. It is fair to say however that assessing losses (actual or lost profits)
caused by anticompetitive practices is not actually much more difficult than
with respect to some other types of torts, either in economic/ commercial law,
or other legal branches such as medical law for example. Is it really so much
more difficult to calculate loss resulting from a price cartel than loss caused by
the illegal use of trademarks or by the disclosure of trade secrets? These two
examples come, for example, from the Polish Law on Unfair Competition!3
(in force since 1993) which nobody dares to criticize as ‘inapplicable’ because
of problems with assessing ‘harm’.

Article 3(3) of the Damages Directive excludes the possibility of
overcompensation ‘whether by means of punitive, multiple or other types of
damages’. However, this provision is not formulated in a very decisive manner
and so it cannot be treated as an absolute ban on punitive or multiple damages.
Punitive damages, for example, might very well be equal to, or even smaller
than damages reflecting all three of the abovementioned elements required
by the principle of full compensation. Considering problems caused by the
recognition of judgments from foreign courts granting, for instance, punitive
damages'4, it would probably have been much better if the Directive directly
prohibited multiple and punitive damages.

2. Passing-on of overcharges

Probably one of the most controversial issues in private antitrust
enforcement is the possibility to defend against a damages claim by proving
that the overcharges were passed-on to another (other) level(s) of tradel>.
Overcharges may be passed-on in both directions: downwards (to purchasers)

13 Act of 16 April 1993 on Combating Unfair Competition (consolidated text: Journal of
Laws 2003 No. 153, item 1503 as amended).

14 See an order of the Polish Supreme Court of 11 October 2013, I CSK 697/12.

15 There is extensive literature on this issue e.g.: A.S. Gehring, ‘The power of the purchaser:
the effect of indirect purchaser damages suits on deterring antitrust violations’ (2010) 5 New
York University Journal of Law and Liberty 208-246; F. Cengiz, ‘Passing-On Defense and Indirect
Purchaser Standing in Actions for Damages against the Violations of Competition Law: What
Can EC Learn from US?’ (2007) 21 ESRC Centre for Competition Policy and School of Law,
University of East Anglia, CCP Working Paper; WM. Landes, R. Posner, ‘Should Indirect
Purchasers Have Standing to Sue Under the Antitrust Laws? An Economic Analysis of the Rule
of Illinois Brick’ (1979) 46 University of Chicago Law Review 602 et seq.; J. Cirace, ‘Price-Fixing,
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as well as upwards (to suppliers). Admitting the significance of passing-on of
overcharges has varied consequences. First, it makes it possible to exclude,
or at least limit, antitrust liability of infringers. Second, it prolongs the list
of entities — ones located in a vertical order — which may be liable (and
may be sued) for an antitrust harm. Third, the circle of potential claimants
grows including both direct and indirect purchasers/suppliers, which did not
necessarily have any (direct) relations with the infringer.

Despite all controversies concerning the passing-on of overcharges, reflected
by attempts to overrule ‘classical’ judgments denying the passing-on defence
in the US!® and expressed at various stages of the lawmaking process in the
EU, the European lawmaker decided to introduce the passing-on defence into
the Damages Directive (Article 12(1)). On the flip side, it also introduced
the possibility to claim damages from undertakings other than those that,
for instance, directly sold products covered by the infringement (Article 13).
An infringer may get relief from antitrust civil liability if it is able to prove
that it had passed-on the overcharges, entirely or partly, to its purchasers or
suppliers (Article 13). Trying to prove the loss, an infringer may use either its
own evidence or evidence ‘already acquired in the proceedings or evidence
held by other parties or third parties’ (recital 39 of the Damages Directive’s
Preamble).

The Directive’s provisions establishing rules for the disclosure of evidence
will certainly be very helpful to infringers eager to use the passing-on
defence. In addition, if the ‘passing-on’ decreases sales, a loss of profit is
then considered to constitute ‘harm’ that should be fully compensated in
accordance with general rules (Article 12(3)). The duties and the privileges
of direct and indirect purchasers seem to in balance, due to the Directive
indirect purchaser suits are not remain subsidiary (‘taking place in the few
cases when direct purchasers benefit from the cartel and are unwilling to
commence litigation’?), although a subsidiary nature of indirect purchaser
suits is suggested in literature as a possible solution to the ‘passing-on standing
matrix’18,

Privity, and the Pass-On Problem in Antitrust Treble-Damages Suits: A Suggested Solution’
(1977) 19(2) William & Mary Law Review 171-202.

16 Hanover Shoes Inc. v. Unites Shoe Machinery Corp., 392 U.S. 481 (1968); Illinois Brick
Co. et al. v. Illinois et al., 431 U.S. 720 (1977). The most important attempt to change the
so-called Illinois Brick doctrine (rules) was a report by the Antitrust Modernization Commission
(2007). See: D. R. Karon, “Your Honor, Tear Down that Illinois Brick Wall!: The National
Movement Towards Indirect Purchaser Antitrust Standing and Consumer Justice’ (2004) 30
William Mitchell Law Review 1351-402.

17 T. Dumbrovsky, ‘Passing-on-standing Matrix in Private Antitrust Enforcement: a
Reconciliation of Economic and Justice Approaches’ (2013) 30 EUI Working Papers MWP, p. 22.

18 Tbidem, p. 1-22.
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Accepting passed-on overcharges as a source of antitrust civil liability is
linked to many problems and dangers. One of them is the probability of
overcompensation — the EU lawmaker warns Member States against it in Article
12(2) of the Directive, but does not provide any specific tools or institutions
that could help avoid such risk. Overcompensation is quite probable in light
of Article 14(2) that establishes a sort of presumption regarding the proof of
the passing-on of overcharges. The presumption may be eliminated by credibly
demonstrating that a defendant did not, in fact, pass-on the overcharges to
an indirect purchaser.

The possibility to make a damages claim against an undertaking, to which
overcharges were passed-on, makes antitrust liability almost unlimited. This
is so especially because the Directive does not set any limits regarding the
number of levels of trade from which damages can be demanded. The situation
of claimants seems to be pretty comfortable also in the context of their duties
to prove the passing-on of overcharges and so it is probable that claimants
will benefit from these provisions. But the very construction of the passing-on
defence, as well as the way in which it was regulated, is quite sophisticated.
The application of these new rules requires very deep knowledge of the market
and of specific trade relations, as well as of competition law mechanism as
such. It is fair to fear therefore — albeit being aware of the fact that the
problem is considered here through the prism of Poland’s underdeveloped
private antitrust enforcement system!? — that the issue of ‘passing-on’ will
prove too difficult for national courts to deal with?’, Taking into account
national perspectives, and barriers that exist in individual Member States to
the development of private enforcement (obstacles that are mainly mental),
it would have been better to not include passing-on as a source of antitrust
liability in the Damages Directive and instead, to learn first how to enforce
competition law before civil courts in a ‘traditional’ manner.

The regulation